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>REFACE 


It is an honour for me, in this, the thirty-fifth year of the Ontario 
Human Rights Code to report to the Honourable Minister of 
Citizenship, Culture and Recreation, the Legislative Assembly, 
and the people of Ontario on the work of the Commission during 
the 1996-97 fiscal year. In this report, we attempt to highlight 
some of the landmarks in the advancement of human rights over 
the history of the Commission. As you will see, the achievements 
have been substantial in many areas. However, many challenges 
lie ahead. 


We are acutely aware of the fact that, over the years, the Commis- 
sion has been plagued by many problems—some related to the 
very process mandated by our legislation. There has been much 
criticism—some well informed and some not. I assure you that 
the Commissioners and the staff are committed to a process of 
change designed to improve our service to the people of this 
province. 


During this year, enormous effort has been devoted to addressing 
those service issues which can be addressed without legislative 
amendment. The Commission has effected major changes— 
changes which I expect will show concrete results during the next 
year of the Commission’s work. 


For the first time in the Commission’s history, we have intro- 
duced an accountability framework—a series of commitments to 
the people of Ontario with respect to our service standards which 
are designed to reduce delay and improve accessibility. 


I do want to express my deep appreciation of the commitment and 
the effort of the staff who have accomplished so much in the way 
of restructuring and retraining while continuing the ongoing 
work—indeed exceeding the ambitious performance targets set 
for the year. 

The legislators of this province demonstrated great foresight and 
leadership when, in 1962, they established this first human rights 
code in Canada. However, much has changed in the 35 years 
since. 

We in Ontario now speak over 100 languages and proudly repre- 
sent over 90 cultural and ethnic traditions. To a greater extent than 
any other place on earth, today, in Ontario we can say, “We are 
the world come together!” 
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This presents us with an opportunity of a magnitude that no other 
place can claim—an opportunity to build a society in which we 
celebrate the richness of our diversity and in which our differ- 
ences are not the basis for tension or conflict but rather, the very 
foundation of mutual respect—a model for the world. 


In this complex society, there is an important continuing role for 
the Human Rights Commission—public education, representing 
the public interest in assisting people to resolve problems where 
they arise, and trying to ensure that all Ontarians can live in 
dignity, free from discrimination. 


If your Commission is to fulfil its role, we must be prepared to 
change and adapt in a changing society. I am encouraged that the 
government has made a public commitment to review the Human 
Rights Code and the Commission and we look forward to working 
with the legislators and the people of Ontario and making a 
positive contribution to the design of a more efficient and effec- 
tive agency to better serve you. 


Keith C. Norton, Q.C., B.A., LL.B. 
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INTRODUCTION 
CELEBRATING 35 YEARS 


1997 is the 35th anniversary of the Human Rights Code. This 
Annual Report highlights not only the year’s achievements but 
also the achievements of the Commission in its lifetime. This 
anniversary also provides the chance to put these developments in 
their historical and social context. 


This is perhaps a good time to take inventory. In the past year, the 
Commission has undergone significant procedural and structural 
changes which are the culmination of four years of restructuring. 
This year, it also came under scrutiny from several government 
bodies and committees, two of which had reported at the time of 
the preparation of this report. These reviews have been in relation 
to the government's commitment to reform the Human Rights 
Code. 


At a time when fundamental questions are being asked about the 
Commission, its work and its mandate, this is an opportunity for 
informed reflection about the Commission’s role and about the 
best directions for a statutory human rights agency in the future. 
The Commission is pleased to present a new accountability 
framework to the people of Ontario. The framework is the first of 
its kind in the history of the Commission. It is a series of public 
commitments to customers, to stakeholders and to the Govern- 
ment arising out the Commission’s extensive restructuring. 


It is our hope that this report will therefore serve not only as an 
annual rendering of accounts, but also as a source of information 
about the Commission and its history, and as a road map to the 
future. 
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LOOKING BACK 


Historical Notes 


The Code has evolved from a law that extended some protection 
to minority groups from intentional discrimination to one which 
also protects against systemic and substantive inequality. Over the 
last 35 years, the Commission has played a leadership role in this 
evolution, advocating a broad and purposive interpretation of the 
Code. The Commission has also been at the forefront in pressing 
for greater social understanding of the changing patterns of 
discrimination in order to advance human rights in Ontario. 


The Human Rights Code is the legislative foundation for many of 
the concepts, rights and responsibilities that we associate with 
human rights in Ontario today. But today’s laws are relatively 
recent. While the Code ’s modern antecedents go back to 1944, 
with the first Ontario laws banning racial discrimination, the 
history of human rights in this province begins much earlier, in 
the eighteenth century. 


In 1793, John Graves Simcoe, the Lieutenant-Governor of Upper 
Canada, passed an anti-slavery decree, called An Act to Prevent 
the Further Introduction of Slaves and to Limit the Term of 
Contracts for Servitude Within the Province. Simcoe was a 
committed abolitionist and an outspoken opponent of slavery. The 
decree was the first of its kind in the British Empire. It established 
Upper Canada as a sanctuary for American Blacks seeking to 
escape oppression and find freedom. As a result, in the years 
following the decree, thousands of slaves escaped from the United 


. States to settle in what is now Ontario. Lord Simcoe’s law was 


progressive and far sighted. It preceded the Emancipation Act by 
forty years and Abraham Lincoln’s Emancipation Proclamation 
by seventy years. 


The Religious Freedom Act dates back to an Act passed by Upper 
Canada's Legislature in 1851. That statute dealt with church 
rectories and other religious matters but it also provided for the 
legal recognition of equality among all religious denominations. 
The guarantee of free exercise of religion and worship, without 
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discrimination or preference, was a precursor of many of the 
human rights protections that we take for granted today. 


In the twentieth century, modern human rights legislation began 
to emerge. It became clear to the world’s nations that the protec- 
tion and promotion of human rights had to become part of the 
fabric of international law. World War II provided appalling 
evidence that governments who trampled on the human rights of 
their own citizens or who used majority rule to oppress religious 
or ethnic minorities would soon be trampling on basic standards 
of civil society everywhere. A concerted multinational effort 
ultimately led to the United Nation’s Universal Declaration of 
Human Rights in 1948. Canada had a proud role in the drafting of 
the Declaration through Professor John P. Humphrey who was 
one of the members of the drafting committee. 


But even before that Declaration, Ontario had enacted its first 
laws banning racial discrimination. In 1944, the Ontario Racial 
Discrimination Act prohibited the publication or broadcast of 
anything which expressed an intention to discriminate on the basis 
of creed or race. The legislation was quasi-criminal in nature and 
enforcement was achieved through private prosecution in the 
court system. The government of the day was intent on eliminat- 
ing signs of discrimination that had become relatively familiar 
sights in Ontario in shop windows, on beaches, public resorts and 
facilities and elsewhere. In 1948, Mr. Justice MacKay of the 
Ontario High Court cited the Act when he struck down a discrimi- 
natory property covenant purporting to prohibit the sale of land 
“to Jews or persons of objectionable nationality.” 


In 1948 Universal Declaration became an international standard 
and it recognised “the inherent dignity... of all members of the 
human family...” If these words sound familiar, it is because they 
were incorporated into the Code fourteen years later. 


Indeed, until the advent of the Charter in 1982, provincial anti- 
discrimination statutes had an especially important place in 
Canada. Discrimination had no constitutional redress in the 
British North America Act except as incidental to the constitu- 
tional division of powers between the provincial and federal 
governments. The constitutionality of laws, from a human rights 
standpoint, was not open to legal debate. In the absence of legal 
rights and freedoms with constitutional status, provincial laws like 
the Code were frequently the only available form of redress for 
many equality cases. As a result, provincial anti-discrimination 
laws were almost the only protection that the average citizen had. 
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In the decade following the Racial Discrimination Act, the prov- 
ince enacted fair employment practices and fair accommodation 
practices laws. These laws used a new type of non-criminal model 
which was later incorporated into the Code. The new model was 
essentially remedial in nature, with a focus on conciliation. 
Investigation and conciliation were provided at that time by 
officers in the Ministry of Labour. Complaints that were not 
resolved in this way were referred to a Commission appointed by 
the Ministry of Labour. 


An Anti-Discrimination Commission was established in 1958, 
with a mandate focusing on public education. Education was 
viewed as a necessary corollary to the remedial enforcement 
system that was part of the then-current fair practices legislation. 
The Human Rights Commission was not established in its current 
form until 1961. 


In 1962, the fair practices statutes were then consolidated into the 
Ontario Human Rights Code, administered by the Commission 
that had been established the preceding year. The Code evolved as 
part of a process which saw the steady growth of the principle that 
human rights could be secured by legislative measures. Enforce- 
ment and administration were brought about by compliance 
mechanisms in conjunction with educational efforts to create 
greater public understanding and acceptance of fair treatment and 
harmonious community relations. 


These objectives were summarized by Dr. Daniel Hill, first 

Director and then Chairman, of the Ontario Human Rights Com- 

mission: 
Modern day human rights legislation is predicated on the 
theory that the actions of prejudiced people and their atti- 
tudes can be changed and influenced by the process of re- 
education, discussion, and the presentation of dispassionate 
socioscientific materials that are used to challenge popular 
myths and stereotypes about people...Human Rights legisla- 
tion on this continent is the skilful blending of educational 
and legal techniques in the pursuit of social justice. 


The first Code prohibited discrimination in signs and notices, 
public accommodation, services and facilities, employment and 
trade union membership. It dealt with the grounds of race, creed, 
colour, nationality, ancestry and place of origin. Each case was 
handled on an individual basis with an approach that assumed that 
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discrimination was direct and intentional. But this approach was 
to change in a radical way. 


In 1971 the U.S. Supreme Court changed the course of human 
rights. In the landmark decision of Griggs v. Duke Power, 91 s.c.t. 
849 (1971) the Court held the impact of adverse treatment or 
conduct—and not just the intention—could constitute discrimina- 
tion. This development had important implications for systemic 
discrimination and what is now known in the Code as “construc- 
tive” discrimination. 


Throughout the 1970s and into the 1980s, our society changed to 
meet the demands of citizens who had a wide range of values and 
backgrounds. New issues emerged and old issues changed form. 
Human rights legislation had to evolve and develop more sophis- 
ticated tools to meet the needs of a changing society. 


In the fiscal year 1975-76, the Commission conducted the first 
comprehensive review of the Code. Seventeen public meetings 
and more than 300 briefs from organizations, agencies and indi- 
viduals assisted the Commission to understand the emerging 
human rights issues that drove the need for new legislation. 


What emerged from the review process was a document entitled 
Life Together. It contained almost one hundred recommendations 
for reform, including how the Code and the Commission could be 
strengthened to adequately address a range of concerns. Many of 
its recommendations were implemented as public policy state- 
ments while others were incorporated into a broadened new Code 
that was proclaimed as law in June of 1982, twenty years after the 
enactment of the first Code in 1962. The new grounds and broad- 
ened mandate of protection placed Ontario once again in the 
forefront of human rights legislation. The 1982 changes were 
more than mere revisions: they represented a completely new 
legislative scheme that differed from the 1962 Code in style, 
organization and content. The new Code spoke positively of the 
rights of every person, and not simply of prohibitions. 


The Code was amended again in 1986 to bring its provisions in 
line with the Canadian Charter of Rights and Freedoms. With the 
constitutional entrenchment of basic human rights in the Charter 
in 1982 and the coming into force of the equality section three 
years later, Canada entered a new era in human rights. Many 
landmark decisions in human rights have been inspired and 
informed by the Charter, and notably the equality rights section of 


OHRC Annual Report—1996-1997 7 


the Charter, section 15. These decisions have had profound 
implications for equality rights in human rights law and for the 
ability of human rights commissions to use the Charter as a tool to 
advance their own mandates. 


In 1984, the Royal Commission on Equality in Employment 
chaired by Madame Justice Rosalie Abella took a close look at the 
notion of equality and its implications for Canadian justice. 
Madame Justice Abella redefined the then—prevailing concept of 
equality as “sameness” and replaced it with the notion of equality 
that seeks to recognize individual ability and accommodate 
difference rather than deny or punish it. 


Since 1986, the Commission has been empowered to deal with 
discrimination on fifteen different grounds, including race, creed, 
colour, place of origin, ethnic origin, ancestry, citizenship, family 
status, marital status, sex, sexual orientation, handicap and per- 
ceived handicap, receipt of public assistance (in accommodation 
only) and record of offences (in employment only). Harassment 
and reprisal are also prohibited. The Commission has also been 
given the authority to initiate complaints itself, either through its 
own initiative or at the request of any person. 


In the last fifteen years since the Charter, several important 
developments have had a significant impact on the development 
of human rights: rapid demographic changes, the adoption by both 
provincial and federal government of employment equity laws 
and programs of multiculturalism, the subsequent repeal of 
employment equity in Ontario, an increase in litigiousness and a 
shift to alternative dispute resolution mechanisms. The last decade 
has also heralded a rise in community-based advocacy and equity- 
seeking groups. 


The search for equal treatment has led to something of a “back- 
lash” against human rights in the last few years. Books and 

' articles decrying diversity or tolerance have fuelled not only an 
increase in the respectability of hate groups but they have gener- 
ated a mini-industry of “rights critics” who characterize progres- 
sive laws as threats and who see multiculturalism as a concession 
to “special interests.” 


It is easy in this country to forget how dangerous societies can 
become when diversity is abandoned in favour of one culture, one 
set of beliefs or one ethnic majority. This year again, ongoing 
tragedies in the former Yugoslavia, Zaire and Rwanda continue to 
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pit citizens against each other and to serve as warnings against 
complacency. It is worth remembering from some of the events 
this year that the Taliban in Afghanistan, the extremists on all 
sides in the conflict in the former Yugoslavia and the integristes 
in Algeria share a common feature: their view that the “right way 
to live” can be enforced, or that minorities, women or other 
groups can be justifiably shunned, oppressed or told how to live 
based on a culture or values that purport to be superior, whether 
God-given or otherwise. 


In Canada, human rights commissions frequently encounter 
arguments that extending rights to gays and lesbians, to Aborigi- 
nal peoples or to other groups, constitutes “special rights” or 
“privileges” for “special interest groups.” Human rights commis- 
sions at both the provincial and federal levels have succeeded in 
several important cases this year to refute—again—the view that 
human rights are only for some humans and not for others. These 
and other developments are set out in the sections below. 


Human rights law looks beyond the notion of “identical treat- 
ment” to the result or impact. For example, equality and accom- 
modation would require that a ramp be built to allow a building to 
be wheelchair accessible. This solution is very different than the 
one that might obtain if one used “identical treatment” as the 
model principle. 


Discrimination is thus no longer limited to differential or inten- 
tional acts. The courts and the legislatures across Canada have 
extended its meaning to include the concept of differential treat- 
ment or adverse impact. Equality recognizes the fact that if we do 
not look at results, we are limiting our ability to understand 
communities, workplaces and schools. 


A proper understanding of equality also depends on factors such 
as historical unequal treatment or disadvantage that may have 
created unfair power relationships which persist today. Inequality 
does not simply go away because we decide today that from now 
on we are going to treat everyone identically. Unequal power 
relationships, whether between men and women, or between the 
white majority group and racial minorities, or between Aboriginal 
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and non-Aboriginal communities, have a tendency to perpetuate 
themselves despite attempts to change them. These imbalances 
may need deliberate measures to achieve change, such as the 
special programs that are provided for in the Code. 


Central to the equality debate is the notion that special programs 
give a helping hand to many individuals and groups that have 
suffered historical or persistent disadvantage. Special measures | 
and their U.S. counterpart, “affirmative action,” are under increas: 
ingly shrill attack from various quarters which characterize these 
measures as “reverse discrimination” which must be opposed. 
However, it should be borne in mind that special programs are 
part of the law in Ontario. The intent of special programs is to 
ensure that temporary measures are available to assist historically 
disadvantaged groups and to combat discrimination. Special 
programs remain a fair and useful option for organizations trying 
to redress problems of under-representation or seeking to elimi- 
nate discrimination. Indeed, following the repeal of the Employ- 
ment Equity Act 1995, the Code is the only mechanism left in 
Ontario that can address systemic barriers. 


The next section will examine some of the key developments in 
human rights law in Ontario with a focus on the Commission’s 
work in advancing a progressive and inclusive understanding of 
the Code and the rights contained in it. 


Pushing the Envelope: 
35 Years of Legal Developments 


Profound social changes over the last 35 years have shifted the 
meaning that we give to words such as “equality” and “discrimi- 
nation.” Rapidly shifting demographics, new population profiles 
and a new concept of rights have changed not only the prohibited 
grounds of discrimination in the Code—from six in 1962 to 
fifteen today—but also our basic understanding of discrimination 
and equality. 


In the 1960's, for example, human rights did not extend to the 
rights of women to be free from derogatory comments about their 
physical appearance in the workplace. Nor did religious minorities 
have the right to choose a day of rest other than Sunday. The first 
Code prohibited discrimination in signs and notices, public 
accommodation, services and facilities, employment and trade 
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union membership on the grounds of race, creed, colour, national- 
ity, ancestry and place of origin. The Code did not provide clear 
guidelines as to what “equal treatment” or discrimination meant. 
This allowed the Commission to argue for a progressive and 
liberal interpretation of the Code. 


The Commission’s first case before a Board of Inquiry, Davis v. 
Frankowski was in 1962 involved a Black couple who had been 
refused accommodation at a Rice Lake tourist resort. The Board 
found for the complainants and ordered the resort owner to either 
apologize or face prosecution. The respondent apologized and 
agreed to abide by the Code in the future. 


The Commission’s first accommodation (housing) case before the 
Board of Inquiry in 1963 was decided by the late Cecil A. Wright, 
Q.C. In Khoun v. Rosedale Manor, an Indonesian student was 
denied accommodation in an apartment because of his race and 
the respondents agreed to a comprehensive settlement. This case 
established a framework for future settlements and a trend toward 
conciliation that was helpful in future cases in which the Commis- 
sion obtained the support of companies or government to amend 
their own policies to comply with the Code or to refuse to deal 
with companies that had policies contrary to the Code. 


The Commission’s first Board of Inquiry decision dealing with 
“equal pay for equal work” was Filiatraut et al. v. Children’s 
Psychiatric Research Institute et al. in 1967. The Board of Inquiry 
found that the complainants, employed as nurses’ aides, per- 
formed exactly the same work as the male attendants. The Board 
made a series of recommendations such as a revised salary scale 
in order to equalize compensation for similar work. This case set 
the stage for future cases and legislative changes dealing with 
equal pay for equal work. 


In 1968 emerged the first case in which the Commission was 
successful in providing meaningful compensation for complain- 
ants who had been denied employment. Six Black welders argued 
that they had not been hired because of their race and the Com- 
mission was able to reach a substantial settlement which included 
monetary compensation of $28,600, representing the amount the 
complainants would have earned had they been hired. A year 
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later, a similar principle was applied to the area of accommoda- 
tion when Board Chair Professor Horace Krever, in Massey v. 
Castlefield Apartment et al., found that a respondent landlord had 
discriminated against a complainant in accommodation because of 
race and colour. He recommended that the respondent pay the 
complainant reasonable expenses incurred in obtaining suitable 
alternative accommodation. 


The landmark 1970 case of Simms v. Ford Motor Co. established 
an important precedent in the area of racial harassment. The 
Board of Inquiry decided that racially derogatory language in the 
workplace violated the Code. It also held that the poisoned envi- 
ronment that had been created by racism had become, in effect, a 
condition of employment for which the employer was liable. 


One of the earliest cases dealing with discrimination on the basis 
of creed in the workplace was the 1971 decision in Gore v. Ot- 
tawa Separate School Board. The Commission established the 
principle that a Schoo] Board’s requirement that the complainant 
be Catholic was not a reasonable qualification for the job and was 
therefore not necessary for the complainant to fulfil her job duties. 


The Commission’s attempts to eliminate stereotypes regarding 
women in non-traditional jobs were greatly facilitated by the 1974 
case of Shack v. London Driv-ur-Self Lid. In that case, a woman 
applied to drive a truck but was refused on the grounds that such 
work was dangerous for women. The Board found that the com- 
plainant had the sole responsibility of accepting job-related risks 
and that stereotypes about her ability to do the job constituted 
discriminatory treatment. 


The Commission was also successful in arguing the 1975 case of 
Segrave v. Zellers, where the Board held for the first time that a 
prohibited Code ground need only be one of the factors in the 
respondent’s mind for a Board to make a finding of discrimina- 


~ tion. Since this ruling, Boards of Inquiry have consistently applied 


this principle in human rights cases. 


In a similar vein, the 1976 decision of Jones et al. v. Huber 
involved a landlord who refused to rent to a Black woman be- 
cause he feared he would lose tenants. The Board made the 
significant finding that the motivation for discrimination is not 
relevant to a finding of discrimination, nor is the defence that the 
discriminatory treatment occurred to accommodate another 
person’s preference. 
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Following this trend, the Commission was able to obtain a finding 
for a complainant in the 1977 case of Jahn v. Johnstone, which 
was the first case in which the Board of Inquiry considered the 
meaning and application of the Code provision that prohibits 
discrimination in housing because of the complainant’s associa- 
tion with a protected group. Similarly, a person’s right to com- 
plain to the Commission without fear of reprisal was established 
in the 1978 case of Blackstock v. Norseman Plastics Ltd. 


The Commission continued to assert the importance of meaning- 
ful compensation to complainants and in the 1978 decision of 
Gabbidon v. Golas, the Board of Inquiry awarded general dam- 
ages for the first time, finding that “an act of racial discrimination 
is a denial of the very humanity of the person resulting in feelings 
of humiliation and embarrassment.” 


Jevelopments in the Law: 
Yiscrimination and Harassment 


Even prior to the 1981 amendments to the Code which added 
harassment on the basis of sex or race, the Commission had 
argued that the Code already implicitly contained this protection. 
The Commission’s mandate to eliminate harassment from the 
workplace is evidenced through its achievements in establishing 
important principles at Boards of Inquiry. 


One of the earliest Board decisions dealing with the issue of 
sexual harassment was Bell v. Flaming Steer Steak House Tavern 
Inc. in 1980. Although the Board dismissed these complaints, it 
held that it is discriminatory to allow women's employment terms 
or conditions to differ from their male co-workers. 


Similarly, important legal principles in the area of racial harass- 
ment were established in the 1982 decision of Dhillon v. F.W. 
Woolworth Company. The Board held that the atmosphere of the 
workplace is a term or condition of employment. akin to an 
employee’s rate of pay. This was a change from the earlier trend 
of Board decisions that blamed complainants whose behaviour 
may have been inappropriate in the workplace. The Commission 
was successful in its argument that the complainant’s anger 
toward his supervisor was motivated, at least in part, by the 
racially charged working environment. The Board further held 
that where the atmosphere of the workplace is poisoned by racial 
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slurs, there exists a duty on the employer to take reasonable steps 
to eradicate this form of discrimination. In this landmark case, the 
Board also ordered innovative remedies, such as the establishment 
of a workplace race relations committee to assist in redressing the 
racial discrimination and harassment in the workplace. 


Again, even before the significant 1981 amendments to the Code, 
the Commission’s concepts of “equality” and “dignity” continued 
to evolve to include more sophisticated interpretations. Notably, 
the Commission extended its vision of equality to include the 
concept of adverse impact discrimination and the elimination of 
barriers to equality for disadvantaged groups. As a result, human 
rights jurisprudence in Ontario began to incorporate concepts of 
systemic or unintentional discrimination. 


In a 1980 case, Hendry v. L.C.B.O., the Board found that there 
was systemic discrimination against women due to management’s 
views on appropriate occupations for women. It ordered an 
affirmative action or special program for women. Such cases 
helped to promote the concept of substantive equality beyond the 
notion of “sameness” of treatment, and challenged earlier Board 
findings requiring “intent” to prove discrimination. This new and 
broader interpretation enhanced the Commission’s ability to 
investigate complaints of adverse impact discrimination by using 
statistics. 


The Commission’s long standing efforts to hold employers 
responsible for acts of harassment within the workplace were 
greatly assisted by the 1983 decision in Olarte et al. v. Commo- 
dore Business Machines Ltd. et al. which set out the “organic 
theory of corporate responsibility.” In essence the Board found 
the employer to be personally liable for the acts of employees 
who were part of the company’s “directing mind.” This decision 
was upheld on appeal and the Commission established an impor- 
tant precedent to use in future years to establish corporate liability 
for acts of harassment in circumstances where the acts are carried 
out by employees whose authority sets the tone for the organiza- 
tion as a whole. The respondent’s appeal to Divisional Court was 
dismissed with costs. 


In 1987, the Commission concluded its first case on harassment 
on the basis of disability. Boehm v. National System of Baking 
Ltd. et al., involved a supervisor who had made insulting com- 
ments to the complainant and disciplined him because of his 
disability. The Board held the company liable based on the “or- 
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ganic theory of corporate responsibility” for the supervisor’s acts 
of harassment, finding that the supervisor was part of manage- 
ment and thus his acts were attributable to the company itself. 


The 1987 case of Karumanchiri et al. v. L.C.B.O. et al. advanced 
the Commission’s long standing position that relevant remedies 
must accompany findings of discrimination. In this case, the 
Board ordered that the complainant be appointed to a position that 
was already occupied. The Divisional Court upheld the Board’s 
ruling, expressing its view that the Code should be interpreted 
broadly and liberally in order to remedy or prevent the effects of 
discrimination. The purpose of compensation is to restore a 
complainant, as much as possible, to the position she would have 
been in had the discriminatory acts not occurred. This was clearly 
confirmed in a 1989 Court of Appeal decision of Piazza v. Airport 
Taxi Association. 


The Commission’s commitment to advancing equality rights for 
women in the workplace, was supported in the landmark 1990 
case of Shaw v. Levac Supply et al. The Commission was success- 
ful in its novel argument that harassment on the basis of sex 
included a course of derogatory remarks about a woman’s physi- 
cal appearance. The ruling significantly expanded the interpreta- 
tion of the Code to include gender stereotyping. 


The Commission’s efforts in the 1990 case of Youmans v. Lily 
Cups Inc. et al. \ed to a settlement which involved substantial 
systemic reforms to address the problem of sex discrimination and 
sexual harassment in the workplace and the first Board order of a 
special program to remedy unjust hiring and promotional prac- 
tices regarding women in the workplace. 


The commitment to meaningful integration in society for persons 
with disabilities was tested in the 1988 case of McLeod v. Youth 
Bowling Council of Ontario. This case dealt with the complain- 
ant’s request to use a wooden ramp in order to participate and 
compete with her peers at bowling tournaments. The ramp did not 
give her a competitive advantage and the Commission strongly 
argued against the respondent’s proposition that children with 
disabilities should be segregated into alternate leagues. The 
respondents for their part, argued that the league rules were 
reasonable and bona fide. 


The Board agreed with the Commission that the concept of . 
competition should not become a barrier to persons with disabili- 
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ties. The Board of Inquiry ordered that the complainant be permit- 
ted to participate in the tournaments and required that the re- 
spondents allow bowlers to use assistive devices. The Divisional 
Court upheld the Board decision and reiterated the respondent’s 
duty to accommodate the complainant short of undue hardship. 


In the 1992 case of Ghosh v. Domeglas Inc., the Commission won 
a case involving persons who were caught in a vicious cycle of 
not being able to work full-time because of handicap. They were 
then disadvantaged in their employment precisely because of their 
inability to work full-time or because of their attendance record. 
The Board found that there had been differential treatment on the 
basis of handicap. 


In 1994, the Court of Appeal decided in Roberts v. Ontario 
Ministry of Health, that the province’s Assistive Devices Pro- 
gramme discriminated arbitrarily on the basis of age. The com- 
plainant was unable to receive assistance from the government to 
buy a device to help him read because he was considered to be too 
old. The government argued that the age limit was part of a 
special program and thus authorized under the Code. The Court 
agreed with the Commission’s arguments that a “special program” 
designed to assist disadvantaged groups does not merit Code 
protection where it actually denies equality of opportunity based 
on arbitrary factors relating to a ground protected by the Code. 


The issue of the right of wheelchair access to buildings providing 
services was also advanced in the 1995 Board decision of Quesnel 
vy. London Educational Health Centre et al. 


In the last fiscal year, the Commission has advanced equality 
rights in the workplace for disabled persons by arguing for a 
broad interpretation of “handicap” and “perceived handicap.” 
Most recently, the landmark decisions in Entrop v. Imperial Oil 
have significantly expanded the definition of “handicap” and 

~ “nerceived handicap.” Entrop and other cases decided this year 
are discussed in detail in Part. IV. 


Adverse Impact and Accommodation 


The Commission’s progressive legal arguments have led Ontario 
Boards of Inquiry to recognize, even before the Supreme Court of 
Canada’s landmark rulings in O'Malley and Etobicoke, the exist- 
ence of adverse impact discrimination and the respondent’s duty 
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to accommodate short of undue hardship. These include the 1977 
case of Singh v. Security and Investigation Services Ltd., which 
involved an exclusionary hiring policy against Sikhs and a manda- 
tory dress code which violated Mr. Singh’s religious beliefs; and 
the 1979 case of Colfer v. Ottawa Board of Commissioners of 
Police which dealt with the discriminatory use of height require- 
ments to exclude women from jobs. Also notable was the 1977 
decision in Morgan v. Toronto General Hospital in which the 
Board found systemic discrimination in the hiring and promotion 
of Blacks to supervisory positions. 


In a series of Supreme Court of Canada decisions throughout the 
1980s, the Commission’s mandate was enhanced by judicial 
reinforcements of the Code’s primacy and “quasi-constitutional” 
status in law. 


In 1982, the Supreme Court of Canada decided Ontario Human 
Rights Commission et al. v. Borough of Etobicoke, upholding the 
1978 Board of Inquiry decision that a collective agreement impos- 
ing mandatory retirement at age 60 is discriminatory on the basis 
of age. They ruled that such discrimination is only permissible 
under the Code if age is a “bona fide occupational qualification” 
for the job. In order for such a requirement to be valid, it must be 
imposed honestly, in good faith and in the sincerely held belief 
that it is imposed in the interests of the adequate performance of 
the job. The onus to show that the requirement is warranted rests 
on the employer. The Court also made the important ruling that 
the Code expresses public policy in Ontario: parties cannot 
exempt themselves from the application of human rights law. 


The decision in Etobicoke was applied in the 1984 case of 
Cameron v. Nel-Gor Nursing Home et al., which dealt with a 
complainant who was denied a nurse’s aide position because of a 
disability. The Board of Inquiry found that an absence of malice is 
not a defence to discrimination under the Code. The Board also 
held that it was not sufficient for an employer to form a subjective 
impression to justify whether an individual can fulfil the essential 
duties of the job. Even in the absence of an “improper motive,” 
the employer must establish objective evidence to support its 
decision. The Board’s decision was affirmed by the Divisional 
Court and application for leave to appeal to the Court of Appeal 
was denied. 


Based on these cases, it is apparent that the concepts of adverse 
effect discrimination and the duty to accommodate were already 
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well established through the Commission’s arguments before 
Ontario Boards of Inquiry even before the 1985 landmark deci- 
sion in Ontario Human Rights Commission and O'Malley v. 
Simpsons-Sears Ltd. \n that case, the Supreme Court of Canada 
addressed several critical issues with respect to accommodation in 
employment. 


Simpsons-Sears had a store policy requiring sales clerks to work 
on Saturdays. The complainant alleged that this was not possible 
for her because her religion forbade work on the Sabbath. In this 
case the Supreme Court reversed the lower decisions, holding that 
the Code must be given a broad and purposive interpretation and 
that no element of intent was required to prove discrimination. 
The Court held that an employment rule, honestly made for sound 
economic and business reasons, and equally applicable to all, may 
nevertheless be discriminatory. In such cases, an employer has a 
duty to accommodate the complainant up to the point of undue 
hardship. 


The employer’s duty to accommodate was examined in a number 
of precedent setting cases following O'Malley. In the 1988 case of 
Belliveau v. Steel Company of Canada the Board held that the 
Code places an obligation upon employers to make the necessary 
inquiries to assist them in providing accommodation in the work- 
place. Shortly afterwards, the 1990 Board decision in Gohm v. 
Domtar Inc. held the union and the company jointly liable for 
failing to make efforts to accommodate the complainant’s reli- 
gious beliefs and ordered a substantial damage award. The re- 
spondent’s appeal to Divisional Court was dismissed. 


The Code and the Charter 


The Code currently includes protection on fifteen different 
grounds.' The Charter moved Canadians to a new era where 
equality rights were constitutionally protected. Human rights 
Jurisprudence in Ontario has benefited greatly by this heightened 
awareness of equality issues and by Charter jurisprudence. 


' Race, creed, colour, place of origin, ethnic origin, age, ancestry, 
citizenship, family status, marital status, sex, sexual orientation, 
handicap, receipt of public assistance and record of offences. 
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The ability of the Board of Inquiry to apply the Charter was 
clearly set out in the 1990 Board of Inquiry decision in 
Cryderman v. York Condominium Corp. The Board held that a 
specialized human rights tribunal had the jurisdiction to apply the 
Charter and to make a finding that a Code provision is inconsist- 
ent with the Charter. In this case, the Board applied the Charter to 
expand housing rights in Ontario to young people under 18, by 
ordering that condominium corporations remove their “adult- 
only” rules which had the effect of discriminating against young 
families with children on the basis of family status and age. This 
decision was affirmed on appeal. 


In the 1992 decision in Leshner, the Board of Inquiry used section 
15 of the Charter to interpret the Code in a manner that is consist- 
ent with Charter guarantees. In that case, the government of 
Ontario had discriminated on the basis of sexual orientation when 
it failed to extend spousal survivor pension benefits to the same- 
sex partners of its homosexual employees. In reaching its deci- 
sion, the Board found that the definitions of “marital status” and 
“spouse” in the Code—which are restricted to relationships 
between persons of the opposite sex—contravened section 15 of 
the Charter. 


The recent decision of the Supreme Court of Canada in Bell and 
Cooper, held that a body such as the Canadian Human Rights 
Commission, as well as tribunals appointed pursuant to a referral 
by the Commission, have no jurisdiction to find that a provision in 
their enabling legislation is unconstitutional. Thus the Commis- 
sion cannot subject the Code to Charter scrutiny. The Cooper 
decision may thus also affect the Commission’s ability to question 
the constitutional validity of other legislation. This ts a departure 
from the previously-established principles that allowed decision- 
making bodies, other than the courts, to review the constitutional- 
ity of their own statutes—albeit in limited circumstances. None- 
theless, the Commission is continuing to pursue equality argu- 
ments in cases where the Charter can be used to support human 
rights. 


Aboriginal communities have been subjected to persistent and 
derogatory stereotyping and other forms of discrimination In our 
society. The 1993 decision in Angeconeb v. 517252 Ontario Ltd. 
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et al. dealt with an Aboriginal complainant who received inferior | 
service and accommodation at an inn. The case helped to demon- | 
strate that ingrained discriminatory practices reinforce an “invidi- | 
ous” form of racist stereotyping of Aboriginal peoples. The 1993 
Board decision in Baptiste v. Napanee and District Rod and Gun 
Club served to protect Aboriginal fishing rights when it accepted 
the Commission’s submissions that a fishing licence rule had an 
adverse impact on Aboriginal peoples and thus constituted dis- 
criminatory treatment. 


Last year, Anishinabie v. Near New Store et al. was decided. The 
case involved derogatory name-calling of the complainant based 
on racist and sexist stereotypes of Aboriginal women in the social 
area of services. The Commission successfully proved that the 
complainant was subject to reprisal and discrimination on the 

basis of sex and ancestry. The Commission obtained a substantial _ 
general damage award in favour of the complainant. | 


Sexual Orientation 


The Commission has also advanced and supported, with notewor- 
thy success, a number of cases that raise issues concerning sexual — 
orientation. 

The 1995 Board of Inquiry decision in Oliver v. The Corporation | 
of the City of Hamilton helped to establish that unfair treatment in 
relation to services on the basis of sexual orientation is unaccept- 
able. The Board found that a Mayor’s proclamation did constitute 
a “service” under the Code. The Mayor had refused to issue a 
proclamation in celebration of Gay and Lesbian Pride Week ina 
manner that was differential as compared with other groups who 
had requested similar services. This amounted to discrimination. 
The Board also held the Mayor personally liable. 


The Commission was also successful in the 1993 case of 
Waterman v. National Life Assurance Co. of Canada in which the 
Board held that an employer discriminated against the complain- 
ant by withdrawing an offer of a permanent job, because the 
complainant had a lesbian relationship with another employee in 
the same department. 


The Commission’s efforts to obtain employment benefits for 
same sex partners have led to two pivotal cases, the 1992 Board 
decision of Leshner v. Ontario and the 1996 Board decision in 
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Dwyer and Simms v. Municipality of Metropolitan Toronto and 
Simms v. Attorney General of Ontario. In Leshner the Board of 
Inquiry held that the government of Ontario, in its capacity as 
employer, discriminated on the basis of sexual orientation when it 
failed to extend spousal survivor pension benefits to the same-sex 
partners of its homosexual employees. In reaching this decision, 
the Board found that the definitions of “marital status” and 
“spouse” in the Code—which are restricted to relationships 
between persons of the opposite sex—contravened section 15 of 
the Charter. A similar argument was used in Dwyer and Simms, 
where the Board found that the respondents had discriminated 
against the complainants because of their sexual orientation based 
on the opposite sex definitions of “spouse” and “marital status.” 


On the issue of “marital status,” the Commission was successful 
in expanding the protection of this Code provision in the 1992 
Ontario Court of Appeal decision of Geiger & Barboutsis v. 
London Monenco Consultants Limited. This case involved com- 
plainants who were refused company benefits to fly home every 
three weeks because they were single. The Court of Appeal ruled 
that the travel policy implemented by the respondents infringed 
the complainants’ right to equal treatment on the basis of marital 
status. Discrimination on this basis is only permissible where 
marital status is a bona fide occupational qualification. 


Systemic Discrimination and Race 


Systemically discriminatory practices continue to involve a 
complex interaction of superficially neutral policies. They affect 
equality of opportunity for a myriad of people in our society. Over 
the last decade, the Commission has argued that subtle patterns of 
discrimination, particularly race discrimination in employment, 
can be established where employers have a negative assessment of 
employees based on racial or ethnic characteristics. 


The Board of Inquiry findings in Quereshi v. Toronto Board of 
Education et al. (1989), Bhadauria v. Toronto Board of Education 
(1990), Wong v. Ottawa Board of Education (1994), Abdolalipour 
and Murad v. Allied Chemical (1996), and the ongoing Board 
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hearing of Wong v. Toronto Hydro et al. have helped to raise 
awareness of this pattern of discrimination. 


The historical balance of power which once tended to lean toward 
the exclusion of certain disadvantaged groups has begun to tilt 
toward greater substantive equality. The impact that the Commis- 
sion has made, particularly with respect to the advancement of 
human rights in workplace discrimination and harassment, has 
been profound. 


The contribution that the Commission has made to human rights 
jurisprudence has not been achieved in isolation, and there will 
undoubtedly be new unique challenges that will force us to 
develop new perspectives on the meaning of social equality and 
justice as society continues to evolve. Yet the ideals of the dignity 
and worth of every person will remain at the core of this new 
perspective and at the core of the Commission’s aspirations. 
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testructuring and Reform 


In 1993, the Commission began a comprehensive process of 
renewal, focusing on eight integrated Organizational Improve- 
ment Initiatives that were introduced in May 1993: 


* a Quality and Quantity Assurance program; 
¢ areformed Customer Service program; 
* streamlined Enforcement Procedures; 


¢ the use of Enhanced Technology to make complaint procedures 
work more efficiently; 


¢ aleaner, more rational and cost-effective Organizational 
Structure; 


¢ higher standards of Accountability; 
¢ Training and Development programs for staff; and 


* the introduction of Organizational Health and Anti-Racist 
Principles into the Commission’s own administrative and 
operating structures. 


The initiatives have resulted in improvements in the numbers of 
cases closed and in the quality of work in almost each fiscal year 
since the restructuring began. The first phase of restructuring in 
1993-94 reduced the seven administrative units of the Commis- 
sion to four branches? with a corresponding reduction in senior 
managers. In 1994, staff consultations were held to obtain input 
regarding restructuring at the staff level. In 1995 and 1996, 
implementation of restructuring began and is now in its final 
phases. 


2 The four branches are the (1) Regional Services and Systemic Investi- 
gation Branch, (2) the Public Policy and Public Education Branch, (3) 
the Corporate Services Branch and (4) the Legal Services Branch. 
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Highlights of 1996-97 


The Commission is pleased to report steady improvements in case 
management and staff training, and the introduction of new 
mediation services and a revitalized public education program as 
part of its internal restructuring process. 


In 1996-97, several developments built on progress in recent 
years. These are some of the key developments: 


¢ In May 1996, the Commission announced the introduction of 
voluntary mediation services in the Spring of 1997; 


¢ In January 1997, new centralized intake and inquiry services 
were announced. Four district offices were closed: Kenora, 
Kitchener, Sault Ste. Marie and St. Catharines; 


* the Commission has undertaken a comprehensive review of its 
entire policy framework updating a dozen public policies and 
developing new policy work in the areas of creed, pregnancy 
and language; 


* arevitalized public education and communications plan has 
been approved by the Commission for implementation starting 
in 1997-98; 


* for the first time in several years the Commission has allocated 
funding and dedicated resources to public education activities. — 


These developments have taken place against the backdrop of 
fiscal restraint. Despite successive years of budget pressures, the 
Commission again balanced its books this year. It should also be 
noted that although several ministries and agencies experienced 
significant cuts this year in Ontario, the Commission’s budget was 
reduced by only 7% in 1996-97. 


Looking at Reform 


The Commission was the subject of review by several governmen 
sources this year. First, the Red Tape Review Commission identi- 
fied the need for “refinement of enforcement procedures and 
processes” at the Ontario Human Rights Commission, citing time 
and costs associated with investigation and resolution of com- 
plaints and the number of complaints in the system that respond- 
ents’ groups identified as being unrelated to the Code. The Red 
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Tape Commission recommended a number of solutions, notably 
an amendment that would require a person to establish reasonable 
grounds in support of the belief that a right under the Code has 
been infringed. 


Second, the Agencies Boards and Commissions (ABC) Task 
Force deferred its recommendations regarding the Commission 
until the government completes its review of the Commission. 
However, the Task Force did identify three principles for reform 
and administrative justice, including the standardization of agency 
hearing procedures, coordinating or sharing service delivery, and 
requiring agencies to manage their own performance in a publicly 
accountable way. 


A government committee of Caucus also examined the Code and 
the Commission in the context of the government's commitment 
to reform the Human Rights Code. 


Jase Management 


Ontario is Canada’s most populous and diverse province. With a 
third of the country’s population in its jurisdiction, the Ontario 
Human Rights Commission's case load—almost 2,800—is the 
highest in the country, and twice as high as the federal human 
rights commission. 


Key features of case management this year are: 
¢ 2,058 complaints’ were closed in 1996-97; 


° for the first time in recent memory, the Commission closed 
more complaints than it opened in a fiscal year with total 
openings of 1,916; 

* 215 cases are more than three years old as at March 31, 1997. 
This was 7.7% of the total Commission case load as compared 
to 15% in 1993; 


- the average time it took to deal with complaints (early settle- 
ments plus formal complaints) stayed steady at about 15 
months; and 


3 This includes early settlements and formal complaints. 
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* the average age of complaints in progress (as of March 31, 
1997) was 18.4 months. 


Both the size and the age of the case load continue to be a chal- 
lenge. The Commission has little control over the size of its case 
load. The number of complaints in the system depends in part on 
the number of complaints filed at any given time. Indeed, the 
Code does not allow the Commission to screen the complaints 
coming into the system. A better indicator of efficiency is the 
time it takes to process a complaint. While progress has been 
made, the average age of complaints in progress is still too high. 
As discussed later in the Accountability Framework, the Commis- 
sion is targeting a reduction from eighteen to sixteen months over 
the next year. 


The number of complaints awaiting assignment to an investigator 
is partly responsible for the age of complaints. The Commission’s 
policy of handling cases in strict chronological order has been 
based on a “first come first served” principle, according to the 
date of filing the complaint. Parties to human rights complaints 
sometimes express frustration about the fact that they are ready to 
settle a case but the Commission is unable to “get to” the file in a 
timely way. Because of chronological sequencing, parties have 
had to wait their turn unless they met the Priority Handling 
Criteria which are reserved for extraordinary circumstances such 
as life-threatening illness or imminent loss of key evidence. 


To address these issues, a special case management project was 
set up this year to look at five hundred cases that were awaiting 
assignment to a human rights officer. The project will develop a 
simpler, faster system to handle complaints. The project ended on 
March 31, 1997 and it will result in the introduction of a new case 
management approach across the province that will not only look 
at when the Commission receives complaints, but also at other 
factors. 


This is the international decade for human rights education, and 
the Commission is proud to report that it has substantially im- 
proved and revitalized its public education program through new 
activities and a renewed commitment to this part of its mandate. 
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Requests to the Public Policy and Public Education Branch for 
assistance and expertise are on the rise. In 1996-97, the Branch 
received more than 1,200 requests from employers, service and 
community organizations for advice, information and guidance on 
the Code and on public policy issues. This is double the number 
from last year, and is over and above the number of inquiries and 
referrals handled by the Commission’s regional offices. These 
inquiries are from both the public and private sectors on a range 
of compliance issues such as in-house policies, employment 
application forms and medical testing or drug and alcohol testing 
policies. These services are provided free of charge. 


In addition, conferences, seminars and workshops form an impor- 
tant and growing part of the Commission’s public education work. 
As part of the Commission’s renewed commitment to public 
education, the Commission has quadrupled the number of public 
education activities and conferences in the last 18 months. Presen- 
tations are made by the Chief Commissioner or Commissioners, 
by members of senior management and by regional managers. In 
March 1997, the Commission approved a Public Policy and 
Public Education Strategy for 1997-2000, the first element of 
which will double the number of Commission staff who conduct 
public education. 


During the 1996-97 fiscal year, presentations were made at 
several colleges and universities, including Laurentian University 
(Sudbury), McMaster University (Hamilton), University of 
Toronto, Queen’s University (Kingston) and St. Lawrence Col- 
lege (Kingston). 


The Commission has also participated in numerous conferences 
including those sponsored by Youth and Community Partnerships, 
the Centre for Labour-Management Development, International 
Society of Certified Employee Benefit Specialists and the Learned 
Societies. The Commission has also worked directly with employ- 
ers and employees in both the public and private sectors, for 
example: Tescor Energy Service (Toronto). Cuddy Food Products 
(London), the Centenary Health Centre (Scarborough), and the 
Oshawa Public Utilities Commission. Presentations were made to 
professional groups with a Human Rights component as part of 
their mandate: Human Resources Professionals London & Dis- 
trict, Personnel Association of Windsor & District. Ontario 
Secondary School Teachers’ Federation and Toronto Employment 
Equity Practitioners’ Association. 
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The Commission was also proud to work in partnership with 
community groups and agencies such as: Metropolitan Toronto 
Police (Hate Crimes Unit), Canadian Red Cross, the League for 
Human Rights of B’nai Brith and the Antiracist and Multicultural 
Educators’ Network of Ontario. Some of its educational activities 
have been directed toward particular groups through presentations | 
to the Matawa First Nations Management Group (Thunder Bay) 
and Parkdale Project Read (Toronto). 


The Commission was pleased to assist in the production of the 
March 21, 1997 edition of “Off the Hook,” a TV Ontario live 
show for youth that dealt with racism. The resulting video will be 
provided free of charge by the Commission to schools and educa- 
tors who are looking for an exciting way to introduce concepts 
such as diversity and tolerance to teenagers. 


The Commission’s new Web Site (www.odrc.on.ca) was also 
launched this year for interested individuals and organizations to 
access information about the Code, the Commission and human 
rights issues. Visitors to the OHRC Site will find the full, up-to- 
date text of the Ontario Human Rights Code, Teaching Human 
Rights in Ontario (an educational package for high schools and 
adult education centres); locations and telephone numbers of 
Commission offices; summaries of recent Board of Inquiry 
decisions and key Court decisions; copies of Commission publica- 
tions (including policy statements, guidelines and plain language 
brochures) and a direct E-mail link to each of the four branches of 
the Commission. On-line service is available in both French and 
English. 


The educational package, Teaching Human Rights in Ontario, 
which was launched in 1995, continued to be distributed on 
request throughout the year. The package is also available in large 
print, on disk, tape and on the Web Site. A revised version was 
released early this year. More than 260 copies of the package 
were distributed in its various formats this year. As well as high 
school law and cooperative education teachers, many teachers of 
“English as a second language” have been requesting copies of the 
package for use with their students. 


Policy Development 


The Commission has the responsibility to advocate and promote 
human rights in both policy and practice. This gives the Commis- 
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sion opportunities to provide leadership in social policy develop- 
ment and to act as an agent of positive change. 


Through the efforts of the Commission before Boards of Inquiry 
and through policy development, the Code has been afforded a 
broad, liberal and purposive interpretation in order to provide 
wider protection in cases where the law was unclear. In the past, 
these efforts provided a legal basis and an impetus for policy 
changes in Ontario and ultimately for legislative change in some 
cases. 


For this reason, public policy statements and guidelines are the 
most important documents used by the Commission other than the 
Code itself. They provide information about the Commission’s 
interpretation of specific provisions of the Code, and the public 
has the right to expect that the Commission will adhere to the 
principles espoused in its policy statements. 


teview of Public Policy Framework 


Following the introduction of some legislative changes in the 
early Nineties and the emergence of several key Board of Inquiry 
decisions, it became apparent that the existing policies were in 
need of revision. There were also gaps in the Commission’s 
policy work, notably in the areas of pregnancy and creed. 


The Public Policy and Public Education Branch undertook a 
comprehensive review of its entire policy framework in 1996 in 
order to ensure that staff and the general public have up-to-date 
information about the Code and the Commission’s policy deci- 
sions. In addition, the Commission approved four new policies in 
the last year: Female Genital Mutilation (FGM), Discrimination 
and Language, Creed and the Observance of Religious Beliefs 
and Practices and Pregnancy. Revised and updated policies and 
plain language brochures have now been approved by the Com- 
mission and are being released to the public. The new policies 
relating to creed, pregnancy and language are reproduced in 
appendices to this report. 


Plain language documents have been developed for anyone 
seeking general knowledge about basic concepts in the Code, or 
seeking guidance about how to apply human rights law in the 
workplace or elsewhere. Policy documents, on the other hand, 
reflect not only updates required by changes to the Code but also 
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revisions that reflect recent developments in significant decisions 
of Boards of Inquiry. They have been written for an audience who 
already has a basic knowledge level of the Code and is seeking 
additional information, details or supporting references. Human 
resources managers, lawyers, equity professionals and other 
practitioners would benefit most from Policy documents. 


Both the new and revised policies and guidelines contain some 
innovative features to assist practitioners, staff and lay persons 
interpret and understand the Commission’s approach to the Code: 


¢ legislation or international conventions that are relevant to the 
subject matter are reproduced in each document i.e., the Code, 
Employment Standards Act, international human rights instru- 
ments, efc., for ease of reference; 


¢ key Board of Inquiry decisions and court decisions are cited 
and references are integrated into the text of the policy state- 
ments; and 


¢ Commission policies are now available on the Commission 
web site for easy access, in addition to the alternative formats 
that continue to be available. 


Commission policies and plain language brochures are available 
in English and in French, and alternative formats are available 
from the Corporate Services Branch at the Ontario Human Rights 
Commission. 


Section 34 Guidelines 


In addition, the Commission has also prepared detailed guidelines 
for section 34 of the Code. Section 34 gives the Commission the 
_ power not to deal with certain complaints. 


From a policy standpoint, there are compelling reasons in favour 
of appropriate, rigorous use of Section 34. These reasons relate to 
administrative fairness, for example, through the prevention of 
manifestly malicious or abusive complaints. Moreover, delays in 
the processing and investigation of complaints are an ongoing 
source of concern to the Commission, despite recent progress in 
case management figures. This fiscal year, 17% of complaints 
were not dealt with under the provisions Section 34. 
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It should be kept in mind that the Commission is obliged to 
receive any complaint, provided that the complainant believes that 
his or her rights have been infringed. Section 34 is the only 
mechanism in the Code that allows the Commission not to deal 
with complaints that are in bad faith or that are outside the Com- 
mission’s authority or jurisdiction, or that are too late. Section 34 
allows the Commission to control its caseload and provides it with 
direct involvement in its own processes. 


On the other hand, advocacy groups and community organizations 
have expressed concerns about the use of Section 34. It is the 
Commission’s view that a fair and principled use of Section 34 
will address and balance the issues of both natural justice and of 
the Commission’s statutory authority to use Section 34 in appro- 
priate cases. For these reasons, the Commission has developed 
and approved a detailed set of guidelines dealing with Section 34. 
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Downsizing, Demographics and 
Systemic Discrimination 


In the mid-1980s something terrible happened to thousands 
of hard-working Canadians on their way up the corporate 
ladder: they got stuck... [and] knowing it was worse in the 
mid-eighties did not help an unsuccessful job-seeker in the 
mid-nineties.* 


The general erosion of job security during these difficult eco- 
nomic times has made the debate about workplace equality an 
acute and painfully real issue for many. In Ontario, however, there 
has been no way to establish what the systemic impact of down- 
sizing has been. The Employment Equity Act required analyses of 
designated groups’ representation in the workforce. In its absence, 
no comparable requirement has replaced it and no workforce 
profile information is being collected for employers under provin- 
cial jurisdiction. 


The Code provides that if a neutral rule or factor results in an 
adverse impact on persons, based on a prohibited ground such as 
race, sex, efc., then that rule or factor is discriminatory and 
violates the Code. Significant downsizing efforts have raised 
concerns about the impact of these measures on racial minorities, 
persons with disabilities and other groups. Certainly in the federal 
public service, as a recent report has shown, the current profile of 
public servants after downsizing shows under-representation of 
certain groups and a significant under-representation of desig- 
nated groups at managerial levels. 


In Ontario, employment-related cases now make up almost three 
quarters of the Commission’s entire caseload and the government, 


4 David K. Foot and Daniel Stoffman, Boom, Bust and Echo 
(Macfarlane Walter & Ross, Toronto: 1996) at 57,68. Reproduced 
with permission. 
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as the largest provincial employer, is also frequently named as a 
respondent in human rights complaints. The public service, 
perhaps more that any other employer, has an obligation to ensure 
that it reflects the community it serves, especially since downsiz- 
ing and restructuring may amplify discriminatory patterns of 
hiring, promotion and seniority. 


Also, as part of the Commission’s mandate to investigate cases of 
systemic discrimination, the Commission initiated a complaint 
against the City of Toronto in May 1996. The complaint dealt 
with the City’s firefighters selection process. In 1993, the Com- 
mission had approached the City of Toronto to resolve potential 
systemic employment barriers in the hiring of firefighters. Three 
years later, a recruitment process was undertaken by the City. 
Twenty-four white males were hired, resulting in the exclusion of 
racial minorities, women and Aboriginal peoples from the final 
selected group of trainee firefighters. 


When the results were announced, the Commission exercised its 

authority under section 32(2) of the Ontario Human Rights Code 

to initiate a complaint against the City of Toronto and pursue the 

investigation and processing of its own complaint. The complaint 
is currently in progress. 


People of colour in Ontario still have to fight against job discrimi- 
nation and differential treatment. Reports on systemic discrimina- 
tion against Black males in the criminal justice system last year 
and other studies on earning and education levels continue to be a 
source of legitimate anxiety and concern for society at large. 
Black communities in Ontario continue to express concerns about 
community relations with police forces. A study released in early 
1997 by York University’s Institute for Social Research showed 
that racial minority families and low-income families had a more 
difficult time finding a job as compared with European families 
from an affluent background, even where education and generic 
skills were similar. 

The Commission continues to investigate and litigate complaints 
based on complex and often wide-reaching allegations of race 


discrimination. Recently litigated and ongoing cases have in- 
volved evidence of both subtle and direct patterns and practices of 
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discrimination engaged in by employers and co-workers. Often 
the evidence of race experts has been relied upon by Boards of 
Inquiry in such cases. As race discrimination is rarely overt, and 
is more typically practised in a subtle or even inadvertent manner, 
these cases have been some of the most complex and challenging. 
Details are provided in Legal Developments 96-97. 


We urge governments at all levels to open the door to Abo- 
riginal participation in the life and governance of Canada.° 


The history of Aboriginal peoples is a stain on Canada’s interna- 
tional human rights record. In 1993 the Canadian Human Rights 
Commission identified the issue of Aboriginal peoples as Cana- 
da’s most significant—and unresolved—human rights issue.° 


In 1996, the Royal Commission on Aboriginal Peoples released 
its final report. The litany of documented discriminatory treatment 
includes environmental dislocation and degradation, family 
separation, cultural assimilation policies, infringement of tradi- 
tional and treaty rights, desecration of burial grounds and sub- 
standard housing. 


These problems are not solely federal. Systemic bias and racism 
are prevalent in several areas of provincial jurisdiction: persistent 
discrimination against Aboriginal women in urban housing,’ 
inadequate education and service delivery systems off-reserve, 
and conflicts over the management of resources such as inland 
fisheries have exacerbated traditional grievances of Aboriginal 
bands, especially in areas where relocations or claims disputes 
have taken place.’ In the area of accommodation such as hotels, 
there are documented cases of systematic denial of services to 
Aboriginal peoples.° 


Report of the Royal Commission on Aboriginal Peoples, (Minister of 
Supply and Services, 1996), Vol. | at xxiii. 


° Annual Report, 1993. 


Report of the Royal Commission on Aboriginal Peoples (Minister of 
Supply and Services, 1996), vol. 4 at 576, and vol. 3, chapter 4. 

E.g. see Report of the Royal Commission on Aboriginal Peoples 
(Minister of Supply and Services, 1996) vol. 1 at 467. Conflicts over 
resource management continue to the present day. 


° See Angeconeb v. 517252 Ontario Ltd. et al. (Board of Inquiry, 1993). 
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Patterns of racism and discrimination are evident both on and off 
reserves. Aboriginal persons in urban areas also suffer from the 
cumulative and aggravated effects of poverty, lower education 
levels and discrimination. Given that almost 20% of Canada’s 
Aboriginal population resides in Ontario, and that a significant 
percentage live off-reserve, these are real and present issues. 


The Report of the Royal Commission on Aboriginal Peoples 
contains several recommendations calling for a role for provincial 
and municipal governments as well as the federal authorities in 
resolving many of the issues facing Aboriginal peoples. Both 
federal and provincial governments should sit down with Aborigi- 
nal leaders and work toward negotiated solutions. Without some 
concrete and concerted multi-government efforts to address the 
recommendations in the Report, Canada’s history of mistreatment 
and negligence of its Aboriginal peoples is destined to remain part 
of our future as well as our past. 


Sexual Orientation 


In 1986 the Ontario legislature expanded the Ontario Human 
Rights Code (the “Code”) by adding, among other grounds, 
protection from discrimination based on sexual orientation. 
Nevertheless, prejudice against gays and lesbians because of 
sexual orientation continues to be socially acceptable in ways that 
prejudice against people based on other protected grounds is no 
longer tolerated. Discrimination against gays and lesbians is both 
endemic and systemic in our society. Operating overtly through 
our laws, policies and regulations, it manifests itself in every 
aspect of life. 


The need to promote equality for gays and lesbians in Ontario led 
to the Commission’s decision to examine the legislative and 
social environment in Ontario. With respect to the legislative 
environment, the Commission undertook a comprehensive review 
of Ontario statutes, including the Human Rights Code. Approxi- 
mately sixty-five contain opposite sex definitions of “spouse” or 
related terms. In fact, many of these do not contain their own 
definitions, but simply refer to the definitions set out in Ontario’s 
Human Rights Code, a definition that has already been found to 
violate section 15 of the Canadian Charter of Rights and 
Freedoms. The Commission’s study revealed that virtually all of 
these statutes treat gays and lesbians differently and a significant 
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number infringe the equality provisions of the Code and the 
Charter. The Commission had the benefit of input from several 
groups who provided their views on priorities within gay and 
lesbian communities. The Commission is reviewing strategies for 
action in light of the study results. 


In March, 1997 the Canadian Association of Statutory Human 
Rights Agencies (CASHRA) announced that it would intervene 
before the Supreme Court of Canada in Vriend v. Alberta. In that 
case, the Alberta Court of Appeal decided that gays and lesbians 
could be denied equal rights and benefits because the Alberta 
legislation is silent on the issue of sexual orientation. The Court of - 
Appeal also decided that the Charter cannot apply to remedy this 
situation. The Chief Commissioner of the Ontario Human Rights 
Commission, currently the President of CASHRA, said: 


This case is potentially very important. The ultimate deci- 
sion by the Supreme Court could have ramifications far 
beyond the facts of this case alone and could determine the 
impact of the Canadian Charter of Rights and Freedoms on 
Human Rights legislation in every jurisdiction in Canada. 


Sex and Harassment 


Women continue to be subject to sex stereotyping, sexual harass- 
ment and a denial of equality of opportunity, particularly in the 
area of employment. Balancing family and career is an important 
part of the employment picture for many women: this issue has 
required positive measures such as clear public policy statements 
on sexual harassment and gender stereotyping as well as on 
pregnancy and pregnancy-related complications. The Commission 
has responded to these challenges this year by introducing a new 

_ policy on pregnancy and the Human Rights Code, with a special 
focus on women in the workplace. The policy is available from 
the Commission and will be placed on the Commission web site 
shortly. 


Statistics Canada reported in 1993 that two million women had 
experienced work-related sexual harassment. In Ontario alone, 
sexual harassment cases filed with the Commission have doubled 
since 1991. The Commission this year updated its detailed policy 
statements and plain language brochures dealing with sexual 
harassment and gender-based discrimination. These documents 
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are available from the Commission and are on the Commission 
web site. 


For several years, landlords’ associations have been lobbying the 
government to introduce criteria that would allow the screening of 
tenants using income information. This issue is currently before a 
Board of Inquiry in one of the Commission’s most significant 
systemic cases. 


This year the government tabled Bill 96, An Act to Consolidate 
and Revise the Law with respect to Residential Tenancies (“Bill 
96”). The Bill provides for the creation of regulations respecting 
the type of “income information” that can be used to screen 
prospective tenants. This raises serious human rights concerns for 
seniors, single women and persons who are receiving public 
assistance. One third of Ontario renters pay more than 30% of 
their income as rent (Hulchanski, 1994). Overwhelmingly, these 
people pay their rent in full and on time. If Bill 96 allows future 
regulations to the Human Rights Code to permit landlords to use 
income information such as type or source of income, or the 
“maximum 30% rent-to-income ratio” rule to screen tenants, 
significant numbers of these individuals and their families will 
find themselves without affordable housing. 


The Commission does recognize that landlords have legitimate 
business reasons for requesting information such as credit checks 
and rental histories which are far better indicators than income 
information as to a prospective tenant’s ability or willingness to 
pay. First and last month’s rent also protects landlords in the event 
of default. 


The Commission has long taken the position that there is no 
business case for tenant selection based on either source of in- 
come or rent-to-income ratios except to establish eligibility for 
subsidized housing. The data do not support a link between rent- 
to-income ratios on the one hand and ability to pay or likelihood 
of default by a tenant on the other. There is no objective evidence 
that welfare recipients move into apartments that they simply 
cannot afford. In short, rent-to-income ratios have a demonstrated 
adverse impact not only on persons on public assistance, but also 
on senior citizens, persons with disabilities and single mothers. 
Women’s shelters have also pointed out that women who are 
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denied housing because of income criteria may return to abusive 
spousal relationships to secure housing for themselves and their 
children. 


The Code’s protection against discrimination on the ground of 
public assistance (e.g., welfare recipients) is limited to the social 
area of accommodation (such as rental housing). In March 1997, 
the Chief Commissioner advised the Government, the Leader of 
the Opposition and the Leader of the Third party of his concerns, 
namely that regulations allowing screening based on income 
information will effectively authorize discrimination against 
people on public assistance. This will wipe out the protection 
provided by the Code on the ground of public assistance for all 
practical purposes. 


Hate Literature on the Net 


Schools and communities currently face an alarming proliferation 
of hate propaganda via the information highway. Hate propaganda 
and hate-motivated crimes are not only an injury and indignity to 
their target populations—they are an injury and an indignity to all 
Canadians. Since the Internet and the Web have become so 
important in our schools, the Commission has a growing interest 
in the interaction between education and the Internet. 


Traditions of freedom of expression and speech are deeply rooted | 
and of invaluable importance to any democratic, pluralistic 
society. At the same time, history has shown us that incitement to 
hatred can completely undermine tolerant, civil society. The 
Human Rights Code itself contains a clear defence of freedom of 
speech. Clearly, no human rights legislation or commission can 
create a society based on justice, peace and respect for human 
dignity on its own. A concerted, community-based approach is 
needed. And new strategies are needed to address new issues and — 
social realities. 


In March 1997 the Chief Commissioner, in his capacity as Presi- — 
dent of the Canadian Association of Statutory Human Rights 
Agencies, sent a letter to the Prime Minister and the Premiers in — 
support of the Canadian Human Rights Commission and its 

efforts to use human rights laws to shut down hate on the Internet) 
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Creed 


The complainants in Lewis and Steiner v. Leeds and Grenville 
Board of Education alleged discrimination on the basis of creed, 
ethnic origin and ancestry. The complainants are teachers with the 
respondent school Board. These complaints raise the same issue: 
Christian employees are able to observe their days of religious 
observance with paid holidays (by virtue of the confluence of 
these religious days with statutory holidays) while employees 
whose holy days do not coincide with statutory holidays do not 
get paid for these days. While the entitlement to days off for 
religious observance is established in law, the extent of the 
entitlement to remuneration for such days off is not well estab- 
lished. 


A settlement was reached which includes changes in the school 
Board’s policy for days off with pay for religious leave and 
applies not only to teachers, but to all employees. Additionally, 
the complainants were reimbursed for days of religious observ- 
ance taken in the past, and received $300.00 each in general 
damages. 


In Jazairi v. York University et al. the complainant alleged that he 
was subject to discrimination based on creed. The Commission 
investigated the complaint and was of the view that the discrimi- 
natory treatment was based on the complainant’s political beliefs 
not his creed. Consequently, the Commission decided not to refer 
this complaint to the Board. The complainant is judicially review- 
ing the Commission’s decision, arguing that “creed” in the Code 
includes political belief. The Divisional Court decision is pending. 
It should be noted that the recent Supreme Court decision in Bell 
& Cooper v. Canadian Human Rights Commission et al., in which 
the Court has indicated that the Canadian Human Rights Commis- 
sion has no jurisdiction to consider the validity of its own legisla- 
tion, may impact upon the Court’s decision in Jazairi. 
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Disability 


In 1996, The Board of Inquiry released Phase III of Entrop v. 
Imperial Oil Limited, a case that has far-reaching consequences in 
the workplace. The complainant had been an employee of Impe- 
rial Oil for 18 years. He was subjected to unequal treatment in 
employment that included mandatory self-disclosure of past 
alcohol problems, loss of his job and a subsequent reinstatement 
process requiring ongoing undertakings and controls, all as a 
result of the company’s “Alcohol and Drug Policy.” This treat- 
ment was because of his “handicap” or “perceived handicap.” 


To date, the Board has made the following rulings: 


* Drug abuse and drug dependence are “handicaps” within the 
meaning of the Code. 


* The mandatory disclosure of past or present drug abuse prob- 
lems and the consequences (reassignment to a different posi- 
tion, with reinstatement only after a lengthy and restrictive 
process) constitutes direct discrimination on the basis of a 
handicap or perceived handicap. 


¢ The drug testing programs in the Policy discriminate against 
persons who are substance abusers on the basis of handicap. 


¢ The respondent perceived that persons testing positive for the 
presence of drugs have a handicap. This was based on specific 
evidence about the respondent and from the consequences of a 
positive test. Therefore, the testing programs discriminated 
against those who tested positive on the basis of perceived 
handicap. 


* Freedom from drug related impairment on the job is a bona fide 
occupational requirement. However, elements of the respond- 
ent’s Alcohol and Drug Policy were not linked closely enough 
to preventing impairment on the job to qualify as a defence. 


The following elements of the respondent’s Policy were ruled to 
be unlawful: 


* mandatory disclosure of substance abuse problems without 
regard for the length of time that may have elapsed; 


¢ the minimum seven years abstinence to qualify for reinstatement, 


* the other mandatory conditions to qualify for reinstatement; 
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* pre-employment and random drug testing: 
* random alcohol testing. 


The following restrictions were also noted: 


99 66 


* drug testing “for cause,” “post-incident,” or in relation to 
“certification for safety-sensitive positions,” and “post-rein- 
statement” may be permissible, but only if necessary as part of 
a broader system of assessing if drug abuse is present; 


* alcohol testing related to “certification for safety-sensitive 
positions,” and “post-reinstatement” may be permissible, but 
only if required as part of a larger process of assessing the 
presence of alcohol abuse. 


The Board permitted the parties to reach an agreement as to how 
the respondent’s Policy might be amended in light of the rulings 
and has retained jurisdiction on this issue. With respect to the 
complainant’s allegations of reprisal, the Board, in finding for the 
complainant, stated that the proper standard under s. 8 of the Code 
is the perception of the “reasonable human rights complainant” 
and emphasized that Boards of Inquiry must be sensitive to the 
fact that many complainants experience great fear and anxiety 
arising from having filed a human rights complaint. The Board 
reasoned that allowing retaliatory behaviour to go unchecked 
would frighten complainants into dropping their allegations, 
agreeing to unacceptable terms of settlement or refusing to pro- 
vide critical evidence. The failure to vigilantly protect complain- 
ants from reprisal would therefore frustrate the purpose of the 
Code. A series of remedies was ordered by the Board including 
special damages, general damages in the amount of $10,000, and 
changes in Mr. Entrop’s personnel file. 


The respondent is currently appealing the Board decision. Phase 
IV of the hearing, which will deal with further allegations of 
reprisal is scheduled in April and May 1997. 


An important settlement was reached between the parties in Croal 
v. Pembroke Civic Hospital and Mae Ziebell, a case which in- 
volved discrimination on the basis of age and perceived handicap. 
The complainant, who turned 65 years old in 1996, began working 
for the respondent Hospital in 1967. In September 1991, the 
complainant was told that she would lose her job because of 
alleged hearing difficulties. The complainant was offered a choice 
between retiring and accepting another job. She had no training 
for the other job which required 12-hour and weekend shifts and 
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was considered to be a “heavier” job. Given these alternatives, the 
complainant “chose” to retire. In settlement, the corporate re- 
spondent agreed to pay to the complainant $20,000.00 in general 
damages and $18,500.00 in legal fees incurred. The corporate 
respondent also agreed to pay into the complainant’s RRSP 
account a sum of $47,556.00. 


In Lewis v. York Region Board of Education and Ministry of 
Education, Katie Lewis, a child with intellectual and physical 
disabilities, was offered a placement in a separate school for the 
“trainable retarded.” Her parents sought to enrol her in kindergar- 
ten at the local public school. At the hearing, the Commission 
argued that integration of the complainant into a regular class- 
room was a duty of accommodation required by the Code and that 
the failure to provide this accommodation was discriminatory. 
Although the evidence at the hearing was that Katie’s parents 
would have accepted a placement in a special class within a 
regular school, the Board of Inquiry dismissed the complaint on 
the grounds that Katie’s needs could not have been met in the 
regular classroom without a “stretching” of resources, such as the 
provision of a communication specialist. The Board of Inquiry 
also held that the concept of “segregation” was not applicable 
where a child was denied access to the mainstream of education 
for reasons of mental disability. A notice of appeal has been filed 
and the matter is under consideration given the recent release of 
the Supreme Court of Canada’s reasons in Eaton. 


Thomson v. Fleetwood Ambulance Service and OPSEU involved a 
complaint based upon a collective agreement which reduced an 
employee’s vacation entitlement for each full month that an 
employee was absent from work. The complainant had been 
absent for a number of months because of an injury for which he 
received Workers’ Compensation benefits. It was decided that the 
clause in question breached the Code, since it amounted to con- 

' structive discrimination because of disability. 


OPSEU was not found liable since it established that it had tried 
for years to remove the clause from the agreement. The employer 
was ordered to stop applying the clause in question, to pay the 
complainant the value of the lost days of vacation in his case plus 
interest, and to pay $ 1,000.00 as general damages. This case is 
currently under appeal. 


The complaint in Katherine Crabtree v. Econoprint et al. dealt 
with discrimination on the basis of handicap in the context of an 
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employment interview. The complainant attended a job interview 
at the premises of the respondents. During the interview the 
complainant, who has Spinal Muscular Atrophy, asked if she 
could sit on the corner of a desk because she had difficulty getting 
out of low chairs. The Personal respondent acquiesced with 
respect to this seating arrangement and then proceeded to make 
inquiries regarding the complainant’s disability. The complain- 
ant’s ability to do the job was queried, despite assurances that the 
complainant was fully capable of performing the essential duties. 


The respondent decided not to offer the complainant the job 
because he believed that Ms. Crabtree could not perform the job. 
He did not base his negative assessment upon any objective 
evidence. Instead he relied upon his personal impressions of the 
complainant’s abilities. 


The Board found that although employers are prohibited from 
questioning applicants in an interview about their disabilities, the 
complainant—by asking to sit on the corner of the desk—had 
made a discussion regarding her disability “reasonable.” The 
Board went on to find however that the respondents did discrimi- 
nate against the complainant in the decision not to hire her. 
Respondents who believe applicants incapable of performing the 
essential duties of jobs must have objective evidence, and not 
impressionistic beliefs, to justify their hiring decisions. Even if 
the complainant was incapable of performing the essential duties 
of the job, the respondents could have accommodated her without 
undue hardship. The Board ordered general damages in the 
amount of $1,000 and special damages of $2,560 plus interest 
along with public interest remedies. 


The Commission recently intervened at the Supreme Court of 
Canada in Gibbs v. North Battleford Co-operative et al., a Sas- 
katchewan case under that province’s human rights legislation. 
The complaint dealt with a long-term income replacement policy 
provided by the respondent employer to its employees. The 
income replacement scheme distinguished between employees 
unable to work because of physical disability and employees 
unable to work because of mental disability. Specifically, the 
benefits available to the former were substantially more generous 
than the benefits available to the latter. On May | 1996, the 
Supreme Court dismissed the respondents’ appeal. The Court's 
dismissal of the respondents’ appeal means that distinctions in 
benefits coverage drawn between mental and physical disabilities 
are prima facie discriminatory. 
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Marital Status 


In Gallagher v. The Regional Municipality of Hamilton- 
Wentworth et al., the complainant developed a relationship with 
another employee in the spring of 1988. The relationship became 
public knowledge by the summer of 1988 and they married in the 
spring of 1990. In September 1988, the respondents transferred 
the complainant to the Clerks Department, basing their decision 
on an anti-nepotism policy. The complainant alleged that she was 
unequally treated because of the work transfer and the creation of 
a poisoned work environment. 


The Board of Inquiry dismissed the complaint because the rela- 
tionship at the time the first alleged incidents of discrimination 
and harassment occurred was a ‘dating relationship’ and did not 
fall within the definition of ‘marital status’. With respect to the 
events which occurred following the establishment of the com- 
plainant’s common-law relationship and subsequent marriage, thé 
Board of Inquiry ruled that the definition of marital status in the 
Code does not extend to protect an individual where the problem 
arises from the identity of the spouse rather than the status of the 
relationship. 


Accommodation and the “Minimum Income” Cases 


Kearney et al. v. Bramalea Ltd. et al. (the “Minimum Income” 
cases) involve issues of discrimination on the basis of age, sex, 
marital status, citizenship, place of origin, family status, receipt o 
public assistance. 


These cases have received a share of attention from the media anc 
opposition from the landlords’ community. They involve con- 
structive or adverse effect discrimination in what will be a land- 
mark decision involving housing rights. The complaints challeng: 
the common practice used by landlords to screen tenants based or 
their source of income and/or based on a rent-to-income ratio of 
around 30%. This means that a landlord will refuse to rent if the 
rent exceeds 30% of the applicant’s income. The Commission anc 
the Centre for Equality Rights in Accommodation argue that this 
policy is discriminatory because of its disproportionate exclusion 
of a number of groups protected by the Code, including people in 
receipt of public assistance, young people, refugees and single 
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mothers. This lengthy and complex hearing has recently con- 
cluded and a decision is currently pending. 


In the case of Abouchar, the complainant is a Francophone of 
Lebanese origin born in Egypt. He immigrated to Canada in 1969. 
He alleges that he was discriminated against by the Board of 
Education for Metropolitan Toronto and other respondents when 
he was unsuccessful in two managerial job competitions. He 
alleged discrimination on the grounds of race, place of origin and 
ethnic origin and he also alleged that the respondents preferred to 
hire Franco-Ontarians rather than immigrant Francophones. This 
is an important test case as it is one of the first to challenge an 
alleged hiring practice that favours one segment of the Franco- 
phone community in Ontario. This hearing is continuing. 


The July 1996 decision in Naraine v. Ford Motor Co. Ltd. is a 
significant step forward for cases involving race discrimination. 
The complainant, of South Asian descent and originally from 
Guyana, worked for the Ford Motor Company in Windsor for 
over nine years. He alleged that his working environment was 
poisoned by racist graffiti and verbal comments that were directed 
at him and, in some instances, directed at other racial minority 
employees. The complainant also alleged that he was given 
inferior work assignments and training and that he was subject to 
a higher level of scrutiny and discipline than other employees. In 
the latter three years of his employment, Mr. Naraine was subject 
to progressive discipline, ultimately resulting in his termination 
for an alleged altercation with a co-worker. 


The Commission argued that both Mr. Naraine’s behaviour and 
his treatment by the company were, in part, a product of the 
poisoned environment. The Board of Inquiry held that name- 
calling and graffiti should be recognized as inherently destructive 
to racial equality in the workplace. The Board went on to note that 
as the complainant chafed under the poisoned work environment, 
his outbursts became more frequent. The Board noted that in a 
debilitating environment, the complainant had no way of knowing 
whether the treatment he received was motivated by racism or 
otherwise. 
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The Board of Inquiry concluded that the respondent failed to take 
seriously or investigate the allegations of unfair treatment. It 
further determined that there was sufficient evidence of direct 
supervisory involvement in and knowledge of a poisoned work 
environment to establish corporate liability. A causal connection 
between the poisoned environment and the complainant’s termi- 
nation was established. However, the Board found that this was 
not an appropriate case for personal liability given the systemic 
nature of the racial discrimination in the workplace. 


The issue of damages was decided by the Board in December 
1996. Although rarely awarded, the Board awarded reinstatemen: 
in accordance with Mr. Naraine’s wishes. It also established 
guidelines to facilitate Mr. Naraine’s reinstatement, including an 
order that the respondent train Mr. Naraine so that he could 
become conversant with technological developments since his 
termination, and pay for reasonable counselling expenses associ- 
ated with the reintegration process. The respondent was ordered 
pay special damages, including seniority, pension benefits, em- 
ployment benefits and vacation entitlement to Mr. Naraine for th 
amount that Mr. Naraine would have earned in his position from 
the date of discharge to the date he assumed employment with 
another company. The respondent was also ordered to pay 
$30,000 in general damages: $20,000 as compensation for the 
“intrinsic value of the infringement of his rights and as compensé 
tion for the experience of victimization” and $10,000 for “menta 
anguish caused by the respondent’s recklessness in contravening 
the Code.” The Board also awarded prejudgment interest. 


Argument on the issue of costs was heard in January 1997 anda 
decision is pending. The respondents have filed a notice of appea 
of the Board’s decisions to date. 


Abdolalipour and Murad v. Allied Chemical involved allegations 
of discrimination on the basis of race, ancestry, and sex as well a 
a poisoned work environment. Mr. Murad alleged that he was 
denied a permanent position because of his race and ancestry as 
did Ms. Abdolalipour, who further alleged that she was denied 
equal treatment because of her gender. She claimed that she 
experienced a poisoned work environment: during the time she 
worked at Allied Chemical she was exposed to pornographic 
pictures. 


The Board held that discrimination is most likely to operate 
through assumptions and biases that are largely unintentional. It 
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already well established that discrimination in hiring does not 
have to be intentional for a violation of the Code to exist. The 
Board found that attitudes tainted by racial bias are more likely to 
influence a workplace where there has been no active or system- 
atic encouragement to examine and challenge such assumptions. 
Relevant considerations in drawing an inference as to whether 
racial bias affected decision-making include the representation of 
racial minority employees relative to the surrounding area. 


Since explicitly racist or sexist comments are unacceptable today, 
the mere absence of such comments does not necessarily mean 
that racism or sexism has not occurred: silence says little about 
the presence or absence of attitudes that may be influenced or 
tainted by racial or gender biases. 


The Board found that Mr. Murad’s qualifications ranked him on 
par with one of the successful candidates and ahead of the other. 
The Board also found that the less qualified candidate (a white 
male) was actively promoted by his supervisor (also a white male) 
and that there was no satisfactory explanation as to why Mr. 
Murad was not promptly advised of permanent vacancies. The 
Board accepted the Commission’s submission that, to a large 
extent, Mr. Murad became virtually invisible to his superiors 
when advancement to a permanent lab analyst position was being 
considered. The Board concluded that there was discrimination 
against Mr. Murad, at least partly on the basis that because of his 
race and colour he was not seen as “fitting in.” Accordingly, the 
Board awarded this complainant lost wages and $8,000 in general 
damages, plus interest. 


With respect to Ms. Abdolalipour, the Board accepted that the 
prevalence of stereotypes about women and their role in the 
workplace, including the display of pornography, indicates the 
presence of gender discrimination. The Board also recognized that 
not all women are treated the same way in a male-dominated 
work environment or will react in the same way or share the same 
experience. On consideration of all of the evidence, the Board 
found that Ms. Abdolalipour had experienced discrimination in 
the hiring process, contrary to the Code. 


The Board also found that Ms. Abdolalipour experienced a 
poisoned work environment. The Board found that the attitude 
toward women in the plant was reflected in the recurrence of 
pornography and that management knew it was there. The Board 
further accepted that even “soft” pornographic images of women 
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are likely to increase feelings of physical vulnerability in the 
workplace. 


Accordingly, the Board awarded Ms. Abdolalipour $8,000 in 
general damages for discrimination in the assessment of her work 
performance and a further $5,000 in general damages for being 
exposed to a poisoned work environment. The Board also ordered 
the respondent to pay interest. 


In the ongoing case of Wong v. Toronto Hydro et al., the Board of 
Inquiry is dealing with the critical issues of subtle race discrimi- 
nation and the existence of a “glass ceiling” to progression for 
racial minorities, particularly Asian Canadians in professional 
occupations. The complainant, originally from Hong Kong, 
worked as an electrical engineer for the respondent for nearly 13 
years. In 1989, he filed a complaint alleging discrimination 
because of race, ancestry and ethnic origin. The complainant 
alleges that his work had been undervalued and, as a result, he ha 
been unsuccessful in some 29 job competitions while working at 
the respondent company. Evidence is still being called in this 
complex hearing which is still ongoing. 


Crook v. Ontario Cancer Treatment & Research Foundation and 
Ottawa Reg. Cancer Centre (August, 1996) dealt with discrimina 
tion on the basis of sex and pregnancy and the right to receive sic 
benefits during a period of pregnancy-related health leave from 
work. The decision is one of the few cases that interprets section 
25(2) of the Code in relation to the Employment Standards Act 
[ESA]. 


Dr. Crook was denied sick leave benefits immediately before and 
following the birth of her child. The respondents argued that this 
was not discriminatory and that given the statutory scheme of 
maternity benefits available under the ESA and unemployment 
insurance, Dr. Crook experienced no disadvantage through the 
denial of sick leave benefits. It is noteworthy that federal benefits 
would have capped out far below what Dr. Crook could have 
recovered through use of her sick credits. 


The Board of Inquiry found that the respondents’ denial of the us 
of sick benefits during a period of pregnancy-related health leave 
from work constituted direct discrimination. The Board deter- 
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mined that section 25(2) of the Code was not a defence for the 
respondents as the plan was not provided under a contract of 
group insurance. The Board also found that the commencement of 
a maternity leave under the ESA is triggered by the employee’s 
choice so that the employer does not have a unilateral right to 
place an employee on a maternity leave or on a leave that dis- 
places entitlement to sick leave benefits. The Board awarded Dr. 
Crook general and special damages plus interest in the amount of 
$54,863.33, and ordered the respondents to discontinue this 
discriminatory practice. The respondents are appealing the 
Board’s decision. 


yexual Orientation 


In September 1996, the Board of Inquiry released a crucial deci- 
sion dealing with two complaints on the issue of sexual orienta- 
tion. In Dwyer and Simms v. Municipality of Metropolitan To- 
ronto Attorney General of Ontario, the two complainants, a gay 
man and a lesbian, challenged their exclusion from the spousal 
benefits provisions of their respective employers’ pension ben- 
efits, insured health benefits and uninsured employment benefits 
plans. Under these plans, the opposite-sex spouses of employees 
are eligible for the employer’s benefits plans. Same-sex partners 
of gay and lesbian employees are not eligible. The legal issues 
raised in this hearing relied on the Supreme Court of Canada’s 
earlier decision in Egan v. Canada, as well as a challenge to the 
constitutionality of certain provisions in the Code. 


The Board of Inquiry found that the respondents had discrimi- 
nated against the complainants because of their sexual orientation. 
The Board found that the Code must be read as a whole and 
consideration must be given to the opposite sex definitions of 
spouse and marital status found in the Code. The Board applied a 
Charter analysis to the opposite sex definitions of spouse and 
marital status and concluded that these definitions contravened s. 
15 of the Charter and were not reasonable or democratic limits on 
the equality rights guaranteed by s. 15. The Board “read down” the 
opposite sex definitions of spouse and marital status so as to elimi- 
nate the discriminatory effect of the words “of the opposite sex.” 


The Board then found that the opposite sex definitions of spouse 
in the Municipal Act and The Municipality of Metropolitan 
Toronto Act infringed the Code, which has primacy over other 
provincial legislation. 
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The Board awarded general and special damages and also made 
the following orders: 


¢ The opposite sex definitions of spouse and marital status in the 
Code, the Municipal Act and The Municipality of Metropolitan 
Toronto Act should be “read down” or interpreted so as to 
comply with equality guarantees in the Charter. 


* Municipalities were required to extend insured health benefits 
and uninsured benefits to the same sex spouses of employees. 


* The Province was directed to interpret and apply immediately 
the Municipal Act definition of “spouse” as if it included same 
sex spouses with respect to insured and non-insured benefits. 


* The Province was directed to interpret and apply the Municipal 
Act, Pension Benefits Act, Ontario Municipal Employees 
Retirement Act, and the provincial Income Tax Act definitions 
of “spouse” as if they included same sex spouses with respect 
to pension benefits. This was contingent on the amendment of 
the opposite sex definition of spouse in the federal Income Tax 
Act to avoid the possibility of deregistration of the pension 
plan. 


* Metro Toronto was ordered to continue to provide insured 
health benefits to the same sex spouses of employees, to 
provide uninsured benefits without discrimination because of 
sexual orientation and to inform its managers and employees of 
such. 


This case is currently under appeal. 


In an ongoing case, Moffat v. Kinark Child and Family Services et 
al., the issue of stereotyping in the form of an unfounded associa- 
tion between sexual orientation and paedophilia is raised. The 
complainant, a gay man, was fired shortly after he became a foster 
parent of a male youth. The complainant has also raised allega- 
tions on the basis of a perceived handicap, namely AIDS. To date, 
the complaint has been successfully amended to include the 
grounds of family status and reprisal. Furthermore, from an 
evidentiary perspective, this case has interesting implications, 
because the Commission was successful in obtaining permission 
from the Board of Inquiry to introduce electronic evidence from a 
key witness residing in Germany. Evidence is still being called at 
the Board of Inquiry hearing. 
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In Geiger & Barboutsis v. London Monenco Consultants Limited, 
the complainants worked for the company at a remote site ap- 
proximately 200 kilometres north of Thunder Bay. Under com- 
pany policy, married employees were flown home at company 
expense every three weeks. Unmarried staff did not qualify for 
this benefit, and had to fly home at their own expense. The Board 
of Inquiry dismissed the complaint and the Board’s decision was 
upheld by the Divisional Court. — 


The Ontario Court of Appeal set aside the earlier decision of the 
Board of Inquiry. The Court of Appeal ruled that the travel policy 
implemented by the respondents constituted an infringement of 
the complainants’ right to equal treatment under s.4(1) of the 
Code (now s.5(1)). The assessment of damages was remitted back 
to the Board of Inquiry and the Board of Inquiry recently released 
its decision. The Board awarded damages including the complain- 
ant’s out of pocket expenses, lost travel benefits plus interest as 
well as general damages. At the hearing, the respondents indicated 
that they have already amended their travel allowance policies to 
comply with the provisions of the Code. The respondents are 
currently appealing the Board’s decision on damages. 


OHRC and Hom v. Elijah Elieff and Elieff Investments Ltd. dealt 
with the complaint of Chippheng Hom who alleged discrimination 
and reprisal with respect to occupancy of accommodation based 
on race and ethnic origin. The Board of Inquiry did not find that 
there had been discrimination under the Code but did find that the 
respondents had reprised against Ms. Hom. The Commission 
appealed the Board’s findings that the complainant was not 
subject to discrimination or to a poisoned environment, as well as 
the quantum of damages awarded to compensate the complainant 
for the reprisal. 


The Divisional Court found that the evidence showed a poisoned 
environment and that the respondents did violate section 2(1) of 
the Code. In allowing the appeal on this point, the Court increased 
the total award from $2,500.00 to $6,000.00 plus post-judgment 
interest. The Court, in finding liability for the poisoned environ- 
ment, specifically stated that it agreed with the Commission’s 
legal assertion that corroborating evidence of the complainant’s 
testimony regarding statements made to her by the respondent 
was not required. With respect to the amount of compensation 
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ordered for a finding of reprisal, the Court stated that while the 
reprisal was a serious matter, the determination of the amount of 
an award is a matter in which the judgment of the Board should be 
accorded considerable respect. While the award of $2,500.00 was 
at the low end of the appropriate scale, the amount was not insig- 
nificant, nor did it “shock” the Court’s conscience. 


Regarding payment of pre-judgment interest, Mr. Justice Southey 
had earlier decided in another case that interest was not available 
for human rights complaints. However, here he reversed himself 
holding that the decision of the Divisional Court in the West End 
Construction case respecting the jurisdiction of the Board of 
Inquiry to award interest remains authoritative and that, in his 
opinion, it should be followed by the Court. Having determined 
that interest is generally available, the Court found that in the 
circumstances of this case, a failure to award prejudgment interest 
did not constitute a reversible error. 


Procedural Issues 


Section 37(1) of the Code provides that where a complainant 
wishes to make an application for reconsideration, the Commis- 
sion may allow an extension beyond the 15-day period to file the 
application where there are special reasons to support such an 
extension. In Malhotra v. Ontario Human Rights Commission, the 
complainant filed a complaint with the Commission, alleging 
discrimination with respect to employment on the basis of ances- 
try. The Commission decided not to request the appointment of a 
Board of Inquiry. The complainant sought an extension of the 
fifteen-day time limit for filing an application for reconsideration 
but the application was not granted by the Commission. Malhotra 
sought judicial review, and in June 1995, the Divisional Court 
decision dismissed the application, holding that the question of 
whether “special reasons” exist for granting an extension is a 
matter within the Commission’s expertise. The complainant 
sought leave to appeal to the Court of Appeal (denied) and the 
Supreme Court of Canada (denied). 


Since this case was decided, there have been two notable Divi- 
sional Court decisions, Farooqui v. Ontario Human Rights Com- 
mission and Chen v. Ontario Human Rights Commission which 
have followed the same line of reasoning provided by the court in 
Malhotra. These recent cases provide support for the Court’s 
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finding in Malhotra that the Commission has considerable discre- 
tion at this procedural level. 


The Commission has the discretion, under section 34(1)(a) of the 
Code, not to deal with complaints that “could or should be more 
appropriately dealt with under an Act” other than the Code. 
Recently, there have been a number of judicial reviews on this 
issue. Currently, the Commission is awaiting hearing dates in 
Borome et al. on the issue of the Commission’s decision not to 
deal with the complaints under section 34(1)(a). 


The Divisional Court recently decided the case of Naimji v. North 
York Board of Education in which judicial review was sought 
respecting two decisions made by the Commission: not to deal 
with a complaint, and upon reconsideration, to uphold that deci- 
sion. One of the grounds raised by Mr. Naimji was that the com- 
plaint “could” not be more appropriately dealt with under another 
Act, because the time limits for filing a grievance had expired. 
The Divisional Court rejected Mr. Naimji’s argument that the 
words “could” and “should” in section 34(1)(a) mean that there 
must still remain available to the complainant another Act under 
which to pursue his complaint; the Court held that the interpreta- 
tion of “could” as “can” is incorrect. Rather, the Court held that 
“could have” is a better interpretation and is consistent with the 
general intent of the Code. 


The issue of the rights of a complainant to proceed with a com- 
plaint alone and without the Commission was adjudicated for the 
first time in the interim decision of Shapiro v. The Regional 
Municipality of Peel. In this case, the Commission reached a 
settlement with the respondents to which the complainant was not 
a party. This settlement addressed the public interest issues in the 
complaint. The respondent argued that the complainant was thus 
precluded from proceeding on her own before the Board of 
Inquiry. The Commission and the complainant argued that the 
complainant has separate party status at the hearing and as such 
has the right to call evidence, to examine witnesses and to make 
argument. The Board Chair dismissed the respondents’ motion 
and accepted the arguments put forward by the Commission and 
the complainant. The Board held that a complainant has independ- 
ent party status with full rights of any party in a proceeding. 
Moreover, the Board Chair recognized the dual importance of the 
Commission’s ability to accept a settlement which achieves its 
public interest mandate and the complainant’s right to pursue his 
or her individual remedy at a Board of Inquiry hearing. 
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The Ontario Human Rights Commission is committed to inform- 
ing the public and the Legislature of its planned activities and the 
results that can be expected. The objective of this framework is to 
create clear expectations, transparent reporting and measurable 
results that are consistent with the financial resources committed 
to the organization. This is our contract with the people of Ontario 
for the delivery of services in a manner that fulfils our legislative 
mandate. 


In the 1997-98 fiscal year, the following key objectives will 
determine our priorities: 


* First, to improve customer service through program redesign 
and improved infrastructure; 


* Second, to promote the public interest through revitalized, 
planned programs of education and information about human 
rights. 


Program Redesign 


The legislative framework for the Commission’s mandate to 
resolve human rights complaints is set out in section 33(1) of the 
Code: 


Subject to section 34, the Commission shall investigate a com- 
plaint and endeavour to effect a settlement. 


The Commission has had a two-pronged approach to complaint 


. resolution: the conciliation of formal complaints by Investigation 


Officers and the early settlement initiative or “ESI.” While both 
approaches have enjoyed success, there have been diminishing 
returns over time, and particularly in the past two years. A 
number of factors were examined through restructuring that 
underscored the need for a more substantive approach to com- 
plaint resolution. 


The Commission introduced the ESI in the late 1980’s. While 
ESI’s were a considerable success in resolving complaints in the 
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first two years, there has been a notable decline in success rates. A 
number of factors contributed to the decline. On the one hand, the 
Commission has had to redirect its resources from intake to 
investigative services due to the pressures of case load size and 
age. Moreover, the ESI procedure itself did not represent a sub- 
stantive attempt at a resolution of human rights issues. It became 
instead a quick check to determine if the parties to the complaint 
were willing to settle at the outset. ESI’s usually involved a few 
phone calls and when settlement was not imminent, a formal 
complaint was filed. 


The ESI had another drawback, namely that it does not meet the 
requirements set out in section 33 of the Code (which requires an 
attempt to settle a complaint) because the ESI takes place prior to 
filing a formal complaint. As a result, a further attempt to settle 
after the formal complaint was filed became necessary. 


Conciliation, on the other hand, is the settlement process that 
takes place after investigation. In conciliation, it should also be 
noted that Human Rights Officers are required to attempt settle- 
ment even where there is no evidence of a Code violation. Con- 
ciliation attempts have often resulted in protracted discussions, 
creating delays and contributing to the aging of the caseload. This 
has had resource implications and has raised understandable 
concerns on the part of respondents. To respond to these issues, 
and as part of the Commission’s final phases of restructuring, the 
Commission will introduce voluntary mediation services effective 
May 5, 1997. 


Aediation services 


In May 1996, the Commission announced the introduction of new 
mediation services for the Spring of 1997 as part of the last phases 
of restructuring. Mediation services will be offered in the early 
stages of the complaint process to attempt to resolve the matter to 
the satisfaction of both parties. As a result, the Early Settlement 
Initiative will be discontinued. 


The Commission will introduce mediation services on May 5, 
1997 in all of its regional and district offices. In Toronto, the new 
Mediation Office will be located at 180 Dundas St. West. 


Mediation is a substantive attempt to achieve settlement of a 
complaint. It is a way to resolve disputes by helping both sides to 


OHRC Annual Report—1996-1997 55 


Accountability Framework —————— 


negotiate a solution and solve the conflict. It is also a way for both 
sides to better understand each other’s position and it avoids 
lengthy and often expensive investigation and litigation. A Media- 
tion Officer from the Commission will work with parties to give 
each party a direct role in crafting a settlement that is mutually 
acceptable. 


Mediation is expected to yield higher success rates with enhanced 
technology, trained and experienced mediators performing the 
function, and procedural changes to improve the Commission’s 
service delivery. The proposed system design includes mediation 
services that will be offered after a complaint has been filed 
allowing the Commission to fulfil its mandate under section 33 of 
the Code. 


The Commission will retain its public interest mandate in the 
complaints process by ensuring that public interests issues are 
addressed in mediated settlements. 


In designing the mediation system, the Commission invited 
complainant and respondent groups and representatives with an 
interest in the Commission’s services to attend scheduled meet- 
ings in order to seek input and feedback. The Commission will 
also be examining follow-up and evaluation strategies for the 
period after the implementation of the mediation. 


By introducing mediation in the complaint process, the results 
expected by the Commission are: 


* Approximately 45% of the cases within the Commission’s 
jurisdiction will be settled at the mediation stage in 1997-98. 
This will result in a corresponding decrease in cases referred to 
investigation. 


* Cases referred to mediation will be dealt with within 90 days; 


Commission staff have undergone certified training by profes- 
sional mediation experts who have also assisted in the design of 
the mediation system. 


Centralization of Inquiry and Intake services 


The Commission’s objective is to provide high quality service to 
all residents of Ontario at the initial point of contact through one 
window of service. Effective May 1997, the Commission will be 
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providing inquiry and intake services on a provincial basis 
through the Toronto Mediation Office. Five-day per week service 
will be available. 


A centralized service in this area will also ensure greater consist- 
ency in the services provided through a specialized team that will: 


* handle all public inquiries received by the Commission ona 
same day basis; 


* respond to letters within 14 days of receipt; 
* improve access to and consistency in inquiry services: 


* provide service on a five day per week basis as opposed to the 
current three days per week: 


* conduct interviews with complainants about the complaints and 
serve complaints; 


* receive the respondent’s written response to complaints and set 
up mediation meetings within two weeks of the response; 


* identify Section 34 issues on a preliminary basis. 


Commission staff are developing comprehensive standards both 
with respect to service quality issues and the time frames for the 
drafting, filing, and service of complaints. 


Almost 90% of individuals who contact the Commission do so by 
telephone. For these individuals, centralization of inquiries and 
intake will offer improved access to the Commission through one 
window service. However, accommodation will be provided for 
persons who need personal services. 


For customers who require services in other languages, the Com- 
mission has established a linguistic services resource tool for use 
by Commission staff to ensure that customers are informed of 
community services across Ontario that can provide interpreter 
services or access to them. The resource contains up to date 
references for more than fifty languages. Persons who are deaf 
and/or hearing impaired continue to have access to the Commis- 
sion through a TDD line. 

Intake and inquiries staff have received intensive and specialized 
training in Commission procedures and policies, as well as in 


customer service. These initiatives are part of an overall training 
program in 1997 that has been the most extensive in the history of 


the Commission. 
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Expected Results: 


* early assessments of investigative requirements or jurisdic- 
tional issues will reduce overall caseload size; 


* overall improvement in the age and management of the 
caseload; 


* better service to the people of Ontario. 


Prior to restructuring, the responsibility for the management of 
cases at the Regional Office level was divided between two 
positions: Regional Managers were responsible for all active files 
and Regional Case Coordinators were responsible for all incom- 
ing files as well as those awaiting assignment to an investigator. 
There were also some differences in the approach that different 
regional managers took to case management and the implementa- 
tion or interpretation of operational policy. Systemic complaints 
were investigated by specialist officers who were part of a unit 
based in Toronto and complaints which raised issues with impor- 
tant policy implications required a consultation with policy staff 
based in Toronto. 


In 1996-97, more front line positions were created to deal with 
the public directly on issues involving complaints and inquiries, 
and this was possible in part through the elimination of the Re- 
gional Case Coordination positions. The Regional Manager is 
now the point of contact for complainants and respondents who 
want information about any aspect of complaints before the 
Commission. Legal and policy expertise will be integrated at the 
field level in case reviews while a central case coordinating 
function has been introduced at head office to ensure uniformity 
and to develop innovative approaches to case management. 
Additionally, a specialist position has been created at the head 
office in Toronto to coordinate systemic issues. This position will 


~ be responsible for providing advice and training for the investiga- 


Expected Results: 


tion of complaints that raise systemic issues in the regional 
offices. 


* easier access to information about complaints for the public; 
and 
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* integration of policy and legal considerations and requirements 
into complaint processing. 


Information technology 


7xpected Results: 


The Commission obtained the support of the Ministry of Citizen- 
ship, Culture and Recreation to purchase new technology, includ- 
ing telephones, computers and optical scanners in 1996-97. 
Technology enhancements, including the development of a new 
case management system will provide improved productivity and 
assist in the overall operations of the Commission. Over the next 
two years, when combined with new case management ap- 
proaches and the introduction of mediation, significant customer 
service enhancements are anticipated: 


¢ adherence to established time standards for service in each 
stage of the complaints process: 


* significant productivity improvements particularly at the 
inquiry and intake stages; 


* enhancements at the mediation and investigation stages as a 
result of easy access to electronic records of precedents, case 
law and other resource tools; 


¢ elimination of duplication in data; 
* enhanced consistency of service; 


* improved access to case status information for parties to 
complaint and internal staff. 


A new database, which is simpler to use and maintain, but more 
efficient in terms of the range and complexity of information 
which it can provide and manipulate, is being set up. Commission 
staff will thus have better access to information about complaints 
such as aggregate data, which are important for mediators, inves- 
tigators and policy analysts involved with systemic issues or who 
need to compare recent settlement decisions. Confidentiality will 
be respected and maintained throughout the system. 


* the average age of complaints in the system will decrease from 
over 18 months to 16 months in the 1997-98 fiscal year; 
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New Regions 


* an increased volume case closings per officer, from 35 cases to 
SP 


The Commission has made further structural changes in order to 
position itself to better manage in the future within its allocation 
and to provide better customer service to the people of Ontario. 
Regional boundaries have been realigned with a resulting consoli- 
dation of the number of Regions from seven to four. 


The Regional office of the Southwestern Region is now located in 
London, with satellite offices in Windsor and Hamilton. The 
boundaries of the Northern Region remain the same, with offices 
in Sudbury, Timmins, and Thunder Bay. In recognition of its 
geographic realities and customer service needs, the staff of the 
Northern offices will function both as investigators and mediators 
although the same individual will never conduct both a mediation 
and an investigation in the same file. The boundaries of the 
Eastern Region have been broadened to include the city of Peter- 
borough and communities east of Oshawa, with service being 
provided from two locations, Ottawa and Kingston. 


Four field offices have been closed—St. Catharines, Kitchener, 
Sault Ste. Marie, and Kenora. The offices were closed on January 
31, 1997. 


In the Greater Toronto Region, the three offices will be consoli- 
dated to two, namely the Investigation Office and the Mediation 
Office under the separate direction of two Managers. Details 
about the Mediation Office have been provided above. The new 
offices will open on May 5, 1997. 


The Office of the Registrar 


As part of restructuring, the newly created Registrar’s office will 
consolidate responsibilities that had been spread between the 
Chief Commissioner’s Office and three other Branches. It now 
provides the public with a central point of access to the Commis- 
sion on cases after they have left the Regional offices following 
investigation. The Registrar will ensure the efficient processing 
and disposition of all matters relating to Commission meetings. 
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The Registrar’s Office reports directly to the Executive Director. 


The reconsideration function has traditionally been the responsi- 
bility of either the Regional Services or Legal Services Branch. 
There has been some criticism of perceived bias since the same 
Branches which investigated or provided opinions on complaints 
were then involved in reconsideration matters. The responsibility 
for reconsideration has now been vested in the Office of the 
Registrar, and it is anticipated that this will diminish the percep- 
tion of bias in the reconsideration process. 


The Registrar’s Office is responsible for: 

* reconsideration requests; 

* decision letters to parties to complaints; 

* Freedom of Information and Ombudsman requests; and 


* all aspects of case processing once the case has left the Region 
until a referral to the Board of Inquiry. 


nhanced training 


As part of its original commitment to staff training, the Commis- 
sion is providing regular training to staff through formal corporate 
training initiatives, self-learning resources and funding of indi- 
vidual training needs consistent with performance reviews and 
objectives. 


The anticipated results are: 


* askilled workforce with expertise in the requirements of their 
positions; 


* improved quality and consistency in service delivery; and 


* improved customer service. 


ealigning expenditures to 
ipport business objectives 


The services described in this accountability framework will 
require increased resources notably for public education, informa- 
tion technology and training. Accordingly, with the restructuring 
of the Commission, a greater percentage of resources will be 
committed to these items, as well as to field and front-line services. 
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Revitalized public education 


The constant pressure to manage a growing caseload with fewer 
resources has diminished the focus on other parts of the Commis- 
sion’s mandate. In 1993 and 1994, for example, the Commission 
conducted only a handful of public education initiatives. 


In the latter part of 1995, a renewed commitment to public educa- 
tion became part of the Commission’s restructuring program. In 
the last eighteen months, the Commission has increased its public 
eduction program fourfold in direct delivery or face-to-face 
educational sessions. The Commission has also approved a 
program to revitalize this aspect of its mandate. On January 28 
1997, the Commission approved a new Strategic Plan for Public 
Education and Communications. Framework for the Future: 
1997-2000 is “good news” for the Commission and the public. It 
represents a commitment to public education as a corporate 
priority. 


The plan supports the Commission’s commitment to improved 
customer service through planned, systematic programs of educa- 
tion and information about human rights. More Commission staff 
including lawyers and policy analysts and education specialists 
will be given public education responsibilities. This will more 
than double the number of staff involved in public education. 
Second, the Commission will increase resources dedicated to 
educating Ontarians about their rights and responsibilities under 
the Ontario Human Rights Code. This reflects a commitment on 
the part of the Commission to public accountability and transpar- 
ency. 


The Plan is strategic, proactive, integrated, affordable and 
phased. Specific sectors will be selected with a view to their 
potential for increased civic involvement and partnership in 
human rights. Two major sectors will be addressed: education an 
employment. In addition, there will be a focus on building rela- 
tionships with organizations serving vulnerable communities or 
disadvantaged groups, with business and respondent communitie 
and with ethno-cultural community agencies. 


The Commission has also committed itself to active outreach to 
the community. The plan integrates education into the mandate o 
each of the Branches of the Commission. The resources allocatec 
to these activities are modest and within the Commission’s 
financial allocations for the upcoming fiscal year. The Plan build 
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on existing resources within the restructured Commission thereby 
minimizing the creation of new expenses, while ensuring that the 
Plan is implemented in a staged fashion over a period of three 
years. 


xpected results: Framework Objective 


to “enhance the capacity of the Commission to advance public 
policy and promote public education” by: 


* building capacity within the Commission itself: 
* building strategic relationships with stakeholders and partners; 
* developing special initiatives to address Aboriginal issues; 


* repositioning the Commission as an effective public opinion 
leader. 


Internal capacity building” 


The Plan will strengthen the Commission’s ability to deliver 
programmes of Communication and Education through strategic 
allocation of funding, through staff training in educational tech- 
niques and development of materials to support ongoing activi- 
ties. 


Building strategic relationships” 


1e Web Site 


Human rights education is a task that is currently shared by many 
community groups—public and private, voluntary and for- 
profit—all of whom have a shared responsibility for human rights. 
The Commission has committed to improving its liaison with 
these groups in an effort to reach out to the many communities 
that make up Ontario. 


The Commission is only a recent member of the Web community. 
Already, the advantages of this powerful tool for Communications 
and Public Education are evident. The Plan commits the Commis- 
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sion to greater use of the World Wide Web to make information 
about issues of human rights available to the media, practitioner: 
students and the general public. The Commission’s Web Site 
(http://www.ohrc.on.ca) was launched during Human Rights 
Week in December 1996 and was the culmination of a year’s 
work among all the branches of the Commission. Over the next 
year, the Commission will be placing this annual report and 
various publications such as policy statements and guidelines on 
its web site. 


Conclusion 


The Commission is conscious of the need to seek innovative way 
to ensure that its service will be more accessible and efficient. T] 
objectives and expected results that have been set out in this 
annual report are designed to focus the various projects under- 
taken as part of the Commission’s restructuring and to establish 
clear commitments and timelines: 


1) to ensure that to the extent possible all OHRC functions can b 
carried out effectively by front line staff; 


2) to clarify responsibilities and accountability for all OHRC 
staff; 


3) to consolidate and strengthen all enforcement functions of the 
OHRC; 


4) to create and promote a synergy among key functions; 
5) to ensure that resources are used in a strategic manner. 


In implementing the initiatives set out in the accountability 
framework, it is the Commission’s intention that these objectives 
will be realized as part of the Commission’s restructuring proces: 
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The Ontario Human Rights Commission (the “Commission”) is a 
Schedule I agency of the Ontario Government. The Commission 
administers the Ontario Human Rights Code and is accountable to 
the Legislature through the Minister of Citizenship. 


fice of the Chief Commissioner 


The Office of the Chief Commissioner ensures that the functions 
of the Commission are carried out in accordance with the provi- 
sions of the Ontario Human Rights Code. The Chief Commis- 
sioner provides strategic leadership to the Commission and 
ensures, through the Executive Director, the effective and effi- 
cient management of its operations, including case management 
and policy development. 


ffice of the Executive Director 


The Office of the Executive Director has administrative responsi- 
bility for the agency and directs all aspects of the operations of the 
agency. The Registrar’s Office, responsible for arranging Com- 
mission meetings and Reconsideration is attached to the Execu- 
tive Director’s Office. Commission operations are carried out by 
four branches: 


egional Services and Systemic Investigation Branch 


The Regional Services and Systemic Investigation Branch 
(RRSIB) is the largest operation of the Commission. All the 
enforcement functions of the Commission are incorporated into 
this Branch, including mediation services. Regional services 
include staff working in 10 district offices in four regions of 
Ontario. 


For the most part, the public’s first contact with the Commission 
is through the Mediation Office of the Greater Toronto Region, 
which handles intake, makes referrals and drafts complaints. 
Mediation is conducted in all regional offices. 
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The RSSIB Branch also targets and investigates systemic prac- : 
tices which operate to unfairly disadvantage one or more groups 
protected under the Code. It develops precedent-setting cases anc 
comprehensive model settlements through strategic enforcement 
designed to eliminate systemic barriers and put into place broad- 
based remedies. 


The Branch is also responsible for developing strategies to ad- 
dress the Commission’s caseload, as well as maintaining accurat 
and up to date statistical information. This form is used to monit« 
the Commission’s caseload, and forms the basis of the Branch’s 
planning and strategy development. The Branch is responsible fo 
ensuring Regional Managers are apprised of Case Management 
strategies. 


Legal Services Branch 


The Legal Services Branch assists the Commission in fulfilling al 
legal aspects of its mandate, including compliance, litigation and 
support to the public education function. Its activities include 
providing legal advice to officers and regional managers concern- 
ing investigation and conciliation of cases, providing legal coun- 
sel to the Commission before boards of inquiry and the courts on 
matters of judicial review and appeals. 


Public Policy and Public Education Branch 


The Public Policy and Public Education Branch provides leader- 
ship and direction for the planning, development and evaluation 
of the Commission’s public policy and public education func- 
tions. The Branch is responsible for external communications, 
international liaison, community consultations and media rela- 
tions. The Branch prepares guidelines and written policies on the 
interpretation and application of provisions of the Code, re- 
searches a broad range of human rights, legal and social equity 
issues, advises individuals and organizations on human rights 
issues, provides support to the offices of the Chief Commissioner 
and Executive Director, and represents the Commission on inter- 
governmental committees, task forces and delegations. The 
Branch fosters understanding of and voluntary compliance with, 
the principles of the Code through a range of public education and 
communications initiatives. 
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orporate Services Branch 


The Corporate Services Branch provides service to the Commis- 
sion in the areas of human resources, operational planning, and 
finance and administration through the development and imple- 
mentation of sound management policies and practices. Branch 
systems development and maintenance activities support the use 
of information technology within the Commission. The Learning 
Unit provides staff with training opportunities through the devel- 
opment and design of effective learning programs. The co-ordina- 
tion of internal communications and the distribution of publica- 
tions to the public are branch responsibilities. The Branch also 
ensures Commission compliance with the requirements of the 
Freedom of Information and Protection of Privacy Act and co- 
ordinates responses to Ombudsman enquiries. In partnership with 
other Branches, the Corporate Services Branch co-ordinates the 
implementation of the Commission’s Organizational Improve- 
ment Initiatives. 
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Section 27 of the Human Rights Code provides that the Commis- 
sion be composed of no fewer than seven persons appointed by 
the Lieutenant Governor in Council. 


The Chair of the Commission (Chief Commissioner) is a full-time 
position. Other members of the Commission serve on a part-time 
basis. 


The Chief Commissioner chairs meetings of the Commission and 
the Vice-Chair presides over meetings of the Commission in the 
absence of the Chief Commissioner. 


The Commissioners are selected to represent the diversity of 
Ontario, ensuring both complainant and respondent perspectives 
and preserving a balanced representation of groups protected 
under the Human Rights Code. In their decision-making, Com- 
missioners are required to be impartial and to implement On- 
tario’s public policy on human rights. 


The following are biographical profiles of the Chief Commis- 
sioner and Commissioners of this year: 


Keith C. Norton (Chief Commissioner) 


Keith Norton was appointed Chief Commissioner on July 18, 
1996. He is an educator and a lawyer by training, having studied 
law at Queen’s University in Kingston as well as receiving a 
diploma in education from the Ontario College of Education. Mr. 
Norton is a former Minister of Community and Social Services, 
Minister of Economics and Intergovernmental Affairs, Minister of 
Education and Minister of Health. As Minister of the Environ- 
ment between 1981 and 1983, he became the first Canadian 
Cabinet Minister to be invited to testify before a Committee of the 
United States Senate. Throughout his career, Mr. Norton has 
championed issues related to persons with disabilities, senior 
citizens and persons in receipt of public assistance. He is a former 
President of the Canadian Human Rights Tribunal. 
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Cheryl Blondell-King 


Cheryl Blondell-King was appointed to the Commission in 
March, 1997. She is an Assistant Crown Attorney in the Ministry 
of the Attorney General. She formerly served as Criminal Duty 
Counsel with the Ontario Legal Aid Plan, where she advised and 
represented accused persons. Ms. Blondell-King worked for the 
Commission in the summer of 1989 as part of the team that 
created the Systemic Investigations Unit. She is vice-president of 
the Congress of Black Women. 


Marie-Elisabeth Brunet 


Ms. Brunet was appointed to the Commission in March, 1995. 
She is a freelance journalist who has done extensive work for the 
National Arts Centre’s French Theatre department over the past 
several years. She also hosted and co-wrote the documentary 
series Visontario which aired on TVO for two years. A resident of 
Vanier, Ms. Brunet previously worked as a radio and television 
reporter for Radio-Canada, CJBC and CBLFT Toronto and as 
provincial coordinator for women’s groups for Association 
canadienne frangaise de |’Ontario, Ottawa. Ms. Brunet has been 
active in her community as a founding member of Comité Action 
de Sudbury. 


he Rev. William G. Cliff 


Rev. William Grant Cliff was appointed Commissioner in March, 
1997. He is the Rector of St. James’ Hanover and Trinity Church 
in Durham. He is a former member of the University of Western 
Ontario’s Senate, a Padre with the Royal Canadian Legion and a 
member of the Anglican Roman Relations Committee of the 
Diocese of Huron. A former Chaplain Intern at St. Joseph's 
Health Centre, he was trained at the University of Western On- 
tario and later served at St. Michael and All Angels Church in 
London. 
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Aida F. Graff 


Dr. Graff was appointed to the Commission in September, 1994. 
She is a research associate at the University of Toronto’s Victoria 
College, where she served as Dean of Women from 1976 to 1990. 
She is currently President of the board of the Arab Community 
Centre of Toronto, a settlement and social service agency. She has 
served on the Ontario Anti-Racism Working Group, and has been 
a member of the Ontario Cabinet Round Table on Anti-Racism. 


Mitra S. Manesh 


Mitra S. Manesh was appointed Commissioner in March, 1997. 
She is the Executive Director of the Peel Multicultural Council, a 
member of the Ministry of Community and Social Services’ 
Policy Advisory Council, and she co-chairs the Ministry of 
Citizenship, Culture and Recreation’s Policy Advisory Council. 
She is also a member of the Board of Directors of the Ontario 
Council of Agencies Serving Immigrants, Chair of the Peel 
Committee Against Woman Abuse, and a member of the United 
Way’s Speakers’ Bureau. 


Robert Milbourne 


Mr. Milbourne was appointed to the Commission in July 1992. A 
graduate of metallurgical engineering, Mr. Milbourne joined 
Stelco Steel in 1963 and has worked in various positions leading 
up to President, Chief Operating Officer and member of the Board 
of Directors. He is a member of a number of associations, includ- 
ing the Canadian Institute of Mining and Metallurgy, and was 

_ heavily involved in establishing the Occupational Health Clinic 
for Ontario Workers. 


Richard Miles 


Before his appointment to the Commission in July, 1994, Mr. 
Miles held senior administrative positions with the Ministry of 
Community and Social Services, the Federal Secretariat for 
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Marnie Paikin 


Disabled Persons Office, and the Handicapped Action Group 
Incorporated in Thunder Bay. Mr. Miles was appointed by the 
Minister of Citizenship, Culture & Recreation to the recently 
concluded task force which conducted a procedural review of the 
Ontario Human Rights Commission. 


Marnie Paikin was appointed Commissioner in September, 1996. 
She is past President of the Canadian Council of Christians and 
Jews and a recipient of the Province of Ontario’s “Outstanding 
Woman Award.” She is a recipient of Her Majesty the Queen’s 
Silver Jubilee (Canadian) Medal and the Human Relations Award 
of the Canadian Council of Christians and Jews. Ms. Paikin is 
currently Director of Atomic Energy of Canada Ltd. 
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Table 1: Complaints by Region of Registration and Ground 
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Table 2: Complaints Received by Provision and Ground 
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Table 4: Complaints Closed by Provision, Disposition and Ground 


EMPLOYMENT 

Board Appointed 

Settled 
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Withdrawn 
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able 5: Employment Complaints Closed by Disposition and Ground 
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Table 6: Employment Complaints Closed by Type of Work 
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fable 7: Complaints Closed by Industry 
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These policies reflect the Commission’s interpretation of the Ontario Human 
Rights Code provisions and should be read in conjunction with the specific 


PLEASE NOTE | 

| 

1 

provisions of the Code. | 


. 
. 
. 


New Policies 
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Policy on Creed and the Accommodation of 
Religious Observances 
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The Ontario Human Rights Code (the “Code”), states that it is 
public policy in Ontario to recognize the inherent dignity and 
worth of every person and to provide for equal rights and opportu- 
nities without discrimination. The Code aims at creating a climate: 
of understanding and mutual respect for the dignity and worth of 
each person so that each person feels a part of the community and 


feels able to contribute to the community. 


Creed is a prohibited ground of discrimination under the Code. 
Every person has the right to equal treatment with respect to 
services, goods, facilities, employment, the occupancy of accom- 
modation, the right to enter into contracts and the right to join 
trade unions or other vocational associations, without discrimina- 
tion because of creed. 


These policy guidelines set out the position of the Ontario Human 
Rights Commission with respect to creed and the accommodation 
of religious observances related to a person’s creed. 


Application of This Policy 


The Human Rights Code applies to: 


i) the workplace (including recruiting, application forms, inter- | 
views, promotions, office dress codes and shift schedules); 


ii) services, goods and facilities (schools, school boards, shops, | 
restaurants, hospitals, schools, correctional facilities and 
insurance services); 


iii) the occupancy of accommodation (including rental accommo- 
dation such as apartments, college residences, hotel/motel 
facilities and condominium housing); 


iv) contracts (verbal or written agreements), and 


v) membership in occupational associations and trade unions. 
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Creed is not a defined term in the Code. The Ontario Human 
Rights Commission has adopted the following definition of creed: 


, 


Creed is interpreted to mean “religious creed” or ‘religion.’ 
It is defined as a professed system and confession of faith, 
including both beliefs and observances or worship. A belief in 
a God or gods, or a single supreme being or deity is nota 
requisite. 


Religion is broadly accepted by the Commission to include, for 
example, non-deistic bodies of faith, such as the spiritual 
faiths/practices of aboriginal cultures, as well as bona fide 
newer religions (assessed on a case by case basis). 


The existence of religious beliefs and practices are both neces- 
sary and sufficient to the meaning of creed, if the beliefs and 
practices are sincerely held and/or observed. 


“Creed” is defined subjectively. The Code protects personal 
religious beliefs, practices or observances, even if they are not 
essential elements of the creed,” provided they are sincerely held. 


It is the Commission’s position that every person has the right to 
be free from discriminatory or harassing behaviour that is based 
on religion or which arises because the person who is the target of 
the behaviour does not share the same faith. This principle ex- 
tends to situations where the person who is the target of such 
behaviour has no religious beliefs whatsoever, including atheists 
and agnostics who may, in these circumstances, benefit from the 
protection set out in the Code.’ 


In either situation, creed must be involved—either because the 
person who is the subject of the discrimination is seeking to 
practice his or her own religion, or because the person who is 
harassing or discriminating is trying to impose their creed on 
someone else. In both cases, creed must be involved. 


Creed does not include secular, moral or ethical beliefs or politi- 
cal convictions.‘ This policy does not extend to religions that 
incite hatred or violence against other individuals or groups, ° or 
to practices and observances that purport to have a religious basis 
but which contravene international human rights standards or 
criminal law.° 
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Equal Treatment On the Ground of Creed 


“Discrimination” 


Freedom of religion is the basic principle that informs the right to 
equal treatment under the Code on the ground of creed.’ First, this 
implies that the law can require measures to facilitate the practice 
of religious observances.* Second, it also means that no person 
can force another to accept or comply with religious beliefs or 
practices. 


This dual aspect of equality is emphasized by case law that has 
consistently protected freedom of religion and expressions of 
religious beliefs as well as non-beliefs and refusals to participate 
in religious practices.’ According to a 1989 board of inquiry, no 
matter how convinced a person may be that he or she has a reli- 
gious message that others should hear and heed, the Code prohib- 
its the imposition of that message onto others. “In the workplace, 
a religiously militant employer is no more entitled to impose his 
or her version of religious enlightenment on employees than a 
sexually militant employer is entitled to impose his or her sexual 
ideas or wishes.””'° 


1. Discrimination and Harassment 


In Dufour v. J. Roger Deschamps Comptable Agréé, the Ontario 
board of inquiry stated that: 


[h]arassment or discrimination against someone because of 
religion is a severe affront to that person’s dignity, and a 
denial of the equal respect that is essential to a liberal demo- 
cratic society."' 


Discrimination because of creed includes any distinction, exclu- 
sion, restriction or preference based on religion or belief and 
having as its purpose or as its effect the nullification or impair- 
ment of the recognition of human rights and fundamental 
freedoms on an equal basis.'? 


Harassment on the grounds of creed is a form of discrimination. It 
involves conduct or comments concerning religious beliefs or 
practices which are known or ought to known to be offensive. A 
single incident may constitute “harassment” and may create a 
poisoned environment if it is substantial or significant enough. 
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Example: Management makes an employee’s religious prac- 
tices or beliefs the subject of jokes or derogatory comments or 
by other employees. This conduct is a form of harassment and 
the employee has the right to complain to the Commission. 


2. Direct and Indirect Discrimination 


Discriminatory practices that fail to meet any statutory justifica/ 
tion test'® are illegal and will be struck down. 


Example: Unless the client-employer is a “special interest 
organization,’’'* an employment agency that screens out all 
persons who do not share the employer-client’s religion is 
acting illegally. Such practices cannot be justified on the 
grounds of customer preference.'° 


Example: A public school that gives priority to the Lord’s 
Prayer as part of opening and closing exercises fails to treat 
non-Christians equally.'® 


Discrimination can also be indirect. 


Example: A landlord prefers renting to tenants whose religion 
is the same as the landlord’s. If a tenant refuses to sublet the 
apartment based on the landlord’s “rule,” then the landlord may 
be also be named as a respondent to a human rights com- 
plaint.”” 


3. Constructive discrimination 


Constructive discrimination arises when a neutral requirement, 
qualification or factor has an adverse impact on members of a 
group of persons who are identified by a prohibited ground of 
discrimination under the Code. Because of its adverse impact, this 
is said to result in “constructive discrimination.” Section 11(1) of 
the Code provides that discrimination occurs: 


Where a requirement, qualification or factor exists that is not 
discrimination on a prohibited ground but that results in the 
exclusion, restriction or preference of a group of persons who 
are identified by a prohibited ground of discrimination and of 
whom the person is a member. 


Unless an exception is provided by law, constructive discrimina- 
tion cannot be tolerated unless the employer takes reasonable 
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steps to accommodate the affected person. A prima facie case of 
constructive discrimination is established if it can be shown that 
an individual has been subject to an exclusion, restriction or 
preference that has had an adverse impact on members of a group 
protected by the Code. 


Typically, in the context of creed, issues arise in the areas of: 
1) dress codes 

il) break policies 

lil) recruitment and job applications 

iv) flexible scheduling 

Vv) rescheduling 

V1) religious leave 


We will deal each of these special cases in Part 7. 


“Needs of the Group” 


The term “needs of the group” means the needs of the religious 
group to which an individual belongs. The group’s needs must be 
assessed in order to accommodate the individual.'* Courts have 
looked to the accepted religious practices and observances that are 
part of a given religion or creed in order to assess those needs. 


Example: School teachers of the Jewish faith request a paid 
day of leave in order to observe Yom Kippur. In order to assess 
the needs of the group, the employer should seek information 
about the tenets of the Jewish faith, which establish that ob- 
servant Jews cannot work on Yom Kippur.'? 


The Duty to Accommodate 


The Code provides the right to be free from discrimination, and 
there is a general corresponding duty to protect the right: the 
“duty to accommodate.” The duty arises when a person’s religious 
beliefs conflict with a requirement, qualification or practice. The 
Code imposes a duty to accommodate based on the needs of the 
group of which the person making the request is a member. 
Accommodation may modify a rule or make an exception to all or 
part of it for the person requesting accommodation. 
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Subsection 11(2) of the Code imposes the duty to accommodate in 
cases of constructive discrimination: 


11(2). The Commission, the board of inquiry or a court shall 
not find that a requirement, qualification or factor is reasonable 
and bona fide in the circumstances unless it is satisfied that the 
needs of the group of which the person is a member cannot be 
accommodated without undue hardship on the person responsi- 
ble for accommodating those needs, considering the cost, 
outside sources of funding, if any, and health and safety re- 
quirements, if any. 


1. Rights and Duties 


Both the people responsible for providing the accommodation and 
the person requesting it have rights and responsibilities during 
accommodation. We list some of these below by way of example: 


FOR THE PERSON REQUESTING ACCOMMODATION 
(person requesting) 


FOR THE PERSON OR ORGANIZATION RESPONSIBLE 
FOR PROVIDING ACCOMMODATION 
(person responsible) 


Person requesting: 
Take the initiative to request accommodation 


Person responsible: 
Respect the dignity of the person seeking accommodation 


Person requesting: 
Explain why accommodation is required 


Person responsible: 
Assess the need for accommodation based on the needs of the 


group of which the person is a member.” 


Person requesting: 
Provide notice of request in writing, and allow a reasonable 


time for reply 
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Person responsible: 
Reply to the request within a reasonable time 


Person requesting: 
Explain what measures of accommodation are required 


Person responsible: 
Grant requests related to the observance of religious practices 


Person requesting: 
Deal in good faith 


Person responsible: 
Deal in good faith 


Person requesting: 
Be flexible and realistic 


Person responsible: 
Consider alternatives 


Person requesting: 
The individual may request details of the cost of accommoda- 
tion if undue hardship may be a factor 


Person responsible: 
If accommodation is not possible because of undue hardship, 
explain this clearly to the person concerned and be prepared to 
demonstrate why this is so. 


Sometimes, it may not be possible completely to resolve the 
conflict without causing undue hardship to the person responsible 
for providing the accommodation. A measure of accommodation 
may be acceptable if meets the needs of the person, to the greatest 
extent possible, short of undue hardship, and if it respects the 
dignity of the person requiring the accommodation. 
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2. Unions and the Duty to Accommodate 


In the case of discrimination in the workplace, both management 
and the union have a duty to accommodate. In Central Okanagan 
School District No. 23 v. Renaud’! the Court noted that although 
the principle of equal liability applies, the employer has charge of 
the workplace and will be in a better position to formulate meas- 
ures of accommodation. The employer, therefore, can be expected 
to initiate the process of taking measures to accommodate an 
employee. Nevertheless, the Court also noted that they will not 
absolve a union of its duty if it fails to put forward alternative 
measures that are available. In short, when a union is a co-dis- 
criminator with an employer it shares the obligation to remove or 
alleviate the source of the discriminatory effect.” 


Example: Mr. Renaud, a school custodian, complained that the 
school board and the union had failed to agree on how to modify 
Mr. Renaud’s shift hours. As a Seventh Day Adventist, he was 
unable to work Friday afternoons. It was decided that the union, 
together with the employer, had a duty to accommodate Mr. 
Renaud, short of undue hardship. Mr. Justice Sopinka wrote that 
the union may be liable in two situations: 


.. first, [the union] may cause or contribute to the discrimi- 
nation by participating in the formulation of the work rule 
that has a discriminatory effect on the complainant. This will 
generally be the case if the rule is a provision in the collec- 
tive agreement; 


second, a union may be liable if it impedes the reasonable 
efforts of an employer to accommodate.” 


In Gohm v. Domtar* the employer agreed to accommodate Mrs. 
Gohm by rescheduling her to work Sunday instead of Saturday, if 
she would not receive premium pay as provided by the collective 
agreement. The employer’s attempt was blocked by the union. In 
finding that the union had discriminated against the complainant. 
the Ontario Divisional Court set out the concept of “equal partner- 
ship”: 

Discrimination in the workplace is everybody's business. There 
can be no hierarchy of responsibility ... companies, unions and 
persons are all in a primary and equal position in a single line of 
defence against all types of discrimination. To conclude otherwise 
would fail to afford to the Human Rights Code the broad purpo- 
sive intent that is mandated. Any interpretation short of this would 
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... be inconsistent with the philosophy and policy enunciated by 
the Supreme Court of Canada in O'Malley v. Simpson-Sears.” 


6. The Standard of “Undue Hardship” 


The duty to accommodate is limited to those steps that may be 
required to accommodate; short of undue hardship. The burden of 
proving undue hardship lies with the person responsible for 
providing the accommodation. Each option should be examined to 
decide whether undue hardship will result. In determining whether 
or not an accommodation measure creates undue hardship, the 
following factors should be considered. 


Cost: This includes the actual, present financial cost of carrying 
out an accommodation measure, as well as any reasonably fore- 
seeable costs which may arise. The cost to the person responsible 
for providing the accommodation may include operational costs 
which may be significant enough to constitute undue hardship. 


Health and Safety Risks: Health and safety risks to the person 
requesting the accommodation, as well as to other employees and/ 
or the general public are to be taken into consideration. 


The assessment of these factors should be undertaken having 
regard to the size of the organization and its operations, the nature 
of its business, and its financial capabilities. In no circumstances 
should discriminatory customer preferences or those of co- 
workers be considered valid factors when evaluating whether or 
not an accommodation measure will create undue hardship. 


Undue hardship is a relative concept. Accommodation may cause 
undue hardship to one employer but not to another. It is also 
possible that a method of accommodation which does not cause 
undue hardship to an employer now may cause undue hardship in 
the future. This may happen as circumstances change; for exam- 
ple, the number of employees requesting accommodation may 
increase significantly. Therefore, it is important to take into 
consideration all the relevant factors when attempting to deter- 
mine when the standard of undue hardship is met. 


88 OHRC Annual Report—1996-1997 


7. Specific Cases 


New Policies 


Dress codes, work schedules or shift work sometimes impact 
adversely on individuals because of religious requirements. When 
this happens, the obligation to accommodate the individual, based 
on the needs of the group, is triggered under the Code. 


1. Dress Codes 


Workplaces, services and facilities frequently have rules about 
dress. These may take the form of having to wear a particular 
uniform, having to wear protective gear, or a requirement that no 
person may wear a head covering. These rules may come into 
direct conflict with religious dress requirements. When they do, 
there is a duty to accommodate the person, short of undue hard- 
ship. 


Example: A school requires its students to wear a particular 
uniform which prohibits any head covering. A Muslim girl wears 
a head covering as part of her religious observance. The school 
authorities have a duty to accommodate such a student and to 
permit her to wear the head covering. 


Example: Certain creeds do not permit men to cut their hair. 
Workplaces that prefer to employ men with short hair are acting 
in a discriminatory manner, unless they fall under a legal excep- 
tion under the Code. It should be noted that for health and safety 
reasons, an employer may ask employees to contain their hair 
with a net or other appropriate head covering. 


Example: A school principal tells the parents of a Sikh child that 
wearing a turban or kirpan to school is not allowed. However, the 
“five K’s” and related religious rules that include the wearing of a 
turban by Sikh men are part of the Sikh faith. In similar cases, 
Boards of Inquiry have rejected arguments by schools based on 
safety, on the grounds that wearing a ceremonial kirpan does not 
raise sufficiently compelling safety concerns. Schools must 
modify their policies to accommodate children seeking to modify 
the application of the rule for religious reasons.”° 


Considerations when dealing with dress codes: 
i) what is the exact nature of the religious observance? 
ii) what is the reason for the uniform or dress code? 


iii) what measures can be taken to accommodate the person? Are 
there alternatives? 
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iv) are there health or safety factors involved? 


v) ifso, do they involve the health or safety of the employee 
alone or are there consequences for other employees? 


vi) if so, has the employer shown that to accommodate the 
employee would create a health or safety hazard that would 
amount to undue hardship for the employer? 


As arule, uniforms such as school uniforms and work uniforms 
that have no health or safety rationale can be modified easily to 
permit the person concerned to wear the required item(s) of 
clothing. Clothing or gear with a health or safety rationale may 
constitute a reasonable occupational requirement. Nevertheless, 
the employer is obliged to accommodate the employee, for exam- 
ple, by seeing whether the gear can be modified to permit the 
person to wear the religious dress safely (subject to the undue 
hardship test), or by examining whether the employee can be 
transferred to another job that may be available in the company 
that does not require the clothing or gear. 


2. Break Policies 


Some religions require that their members observe periods of 
prayer at particular times during a day. This practice may conflict 
with an employer’s regular work hours or daily routines in the 
workplace. The employer has a duty to accommodate the employ- 
ee’s needs, short of undue hardship. 


Possible forms of accommodation: 
i) amodified break policy; 
il) flexible hours, and/or 


ii1) providing a private area for devotions. 


3. Recruitment Procedures 


A job applicant’s religion cannot be used as a selection criterion 
for employment. There is an exception if the workplace qualifies 
as a “special interest” organization under the Code, that is, one 
that is a religious, educational, or other social institution or 
organization that is primarily engaged in serving the interests of 
persons who are identified by their creed (s. 24(1)(a) of the Code). 
Subject to this exception, attempting to obtain information con- 
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cerning the applicant’s creed at the pre-interview stage of a 
recruitment process is not acceptable. 


Consequently, invitations to apply for employment and job 
application forms cannot contain: 


1) questions about availability for work that are asked in a 
manner that reveals the applicant’s creed; 


li) questions designed to reveal that religious requirements may 
conflict with the prospective’s employer work schedules or 
workplace routines, or 


ili) inquiries as to religious affiliation, places of worship that are 
attended, or customs observed. 


However, nothing prevents the employer from asking questions 
about creed at a personal employment interview, if the questions 
are otherwise permitted by the Code. A list of questions that can 
and cannot be asked during the employment application process 
can be found in the Commission’s publication, Employment 
Applications: Forms, Interviews. 


Example: It is permitted at an employment interview to ask 
religious membership for a teaching position in a denominational 
school if the job involves communicating religious values to 
students. 


If a person has been offered employment, the person has the 
obligation to notify the employer of any religious requirements 
that are relevant to the performance of his or her duties, and to 
request accommodation. 


4. Religious Leave 


When an employee requests time off to observe a holy day, the 
employer has an obligation to accommodate the employee. The 
extent of the accommodation required is an issue that comes up 
frequently: does the person have to be paid? Until what point? 
What about unpaid leave? 


Two Christian holidays (Christmas Day and Good Friday) are also 
statutory holidays in Ontario. This is sometimes held up as evi- 
dence of the “non-discriminatory” nature of these holidays. Some 
employers have argued that because these holidays are now 
statutory, the employer has no obligation to accommodate em- 
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ployees by paying for other religious holidays. The Supreme 
Court of Canada has stated that this approach is incorrect. 


In Chambly’, the Court examined the issue of whether the 
“secularized” nature of Good Friday and Christmas can excuse a 
policy alleged to be discriminatory based on religion because it is 
based on the Christian calendar. The Court wrote: 


Here the schedule of work is based upon the Catholic 
calendar of holidays. Nonetheless, I think the calendar 
should be taken to be secular in nature and thus neutral or 
non-discriminatory on its face. It will be remembered that 
the majority of the Court of Appeal determined that since the 
calendar did not have any religious aims, it was not dis- 
criminatory. With respect, I think this was an erroneous 
conclusion. It is true that this approach can properly serve 
to determine that there has been no direct discrimination. 
However, the analysis cannot stop there. Consideration must 
still be given to the effect of the calendar in order to deter- 
mine if there is indirect or adverse effect discrimination.” 
[Emphasis tn original. ] 


In other words, the secularized nature of traditional Christian 
holidays may remove the taint of direct discrimination but not of 
constructive discrimination. 


Example: In Chambly, three Jewish teachers employed by a 
Catholic school board were denied access to the special purpose 
paid-leave provisions in the collective agreement so that they 
could observe Yom Kippur. They were told instead that they 
could take the day off, but unpaid. The Court held that the school _ 
board’s leave policy had an adverse effect on Jewish teachers 
despite the secularized nature of Good Friday and Christmas. The 
analysis which led to the Court’s finding of adverse effect is set 
out by Mr. Justice Cory. 


... Christian holy days of Christmas and Good Friday are 
specifically provided for in the calendar. Yet, members of the 
Jewish religion must take a day off work in order to cel- 
ebrate Yom Kippur. It thus inevitably follows that the effect 
of the calendar is different for Jewish teachers... [t[hey ... 
must take a day off work while the majority of their col- 
leagues have their religious holy days recognized as holidays 
from work. In the absence of some accommodation by their 
employer the Jewish teachers must lose a day’s pay to 
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observe their holy day. It follows that the effect of the 
calendar is to discriminate against members of an identifi- 
able group because of their religious beliefs. The calendar or 
work schedule is thus discriminatory in its effect.”° 


The Court then examined the nature of the accommodation which 
would be required to alleviate the adverse effect. It rejected the 
view that the school board’s offer of unpaid leave to the Jewish 
teachers was sufficient accommodation. Mr. Justice Cory wrote: 


If a condition of work existed which denied all Asian teach- 
ers one day's pay, it would amount to direct discrimina- 
tion... The loss of one day’s pay resulting from direct dis- 
crimination would not be tolerated... and would fly in the 
face of human rights legislation. Similarly adverse effect 
discrimination resulting in the same loss cannot be tolerated 
unless the employer takes reasonable steps to accommo- 
date the affected employees* {emphasis added. ] 


The Court concluded religious leave should have been available 
under the special purpose paid-leave provision in the collective 
agreement. This did not cause undue hardship to the school board. 


A 


number of general principles emerge from this case that are not 


limited in their application to the particular terms of the collective 
agreement examined in Chambly. 


i) 


The employer has a duty to consider and grant requests for 
religious leave, including paid religious leave, unless to do so 
will cause undue hardship. 


Equality of treatment requires at a minimum that employees 
receive paid religious days off, to the extent of the number of 
religious Christian days that are also statutory holidays, 
namely two days (Christmas and Good Friday). 


iii) The number of paid days may be three under some collective 


agreements which also make Easter Monday a holiday. 


iv) Beyond this point, i.e., two or three days, individuals may still 


seek accommodation. For example, measures might include 
additional paid leave days such as floating days or compas- 
sionate leave days, if such exist under company policy or 
collective agreements, or through unpaid leave. 


The standard for all accommodation requests is undue hard- 
ship, which places a specific burden on the employer to 
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produce evidence to the standard of undueness of the hardshi 
and of its effect. 


5. Flexible Scheduling 


The purpose of this measure is to allow a flexible work schedule 
for employees, or to allow for substitution or rescheduling of day: 
when an employee’s religious beliefs do not permit him or her to 
work certain hours. For example, Seventh Day Adventists and 
members of the Jewish faith observe a Sabbath from sundown 
Friday to sundown Saturday. Observant members of these reli- 
gions cannot work at these times. 


Flexible scheduling may include: alternative arrival and departure 
times on the days when the person cannot work for the entire 
period, or use of lunch times in exchange for early departure or 
staggered work hours. Where the person has already used up paid 
holy days to which he or she is entitled, the employer should also 
consider permitting the employee to make up time lost or use 
floating days off. 


6. Rescheduling and the Employment Standards Act 


In some workplaces, rescheduling is a practicable accommodatio1 
measure but it poses a financial difficulty because of the require- 
ment of paying wages at a premium rate, typically at one and a 
half times the regular rate, to individuals who work on Good 
Friday and Christmas. In Ontario, the Employment Standards Act. 
R.S.O. 1990, E-14 provides that: 


s. 26(1): ... where an employee works on a public holiday”', 
the employer shall pay to the employee for each hour worked 
a premium rate of not less than one and one-half times the 
employee 's regular rate and, where the employee is entitled 
to the holiday with pay, his or her regular wages in addition 
thereto. 


The requirement of premium pay for work done on public holi- 
days may present a financial obstacle to accommodation in that if 
may constitute undue hardship. However, subsection 25(3) of the 
Employment Standards Act allows for another alternative, namely 
the substitution of public holidays: 


s. 25(3)... where a public holiday falls upon a working day 
for an employee, an employer may with the agreement of the 
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employee or the employee’s agent substitute another work- 
ing day for the public holiday which day shall not be later 
than the next annual vacation of the employee, and the day 
so substituted shall be deemed to be the public holiday. 


If a person seeks accommodation and if s. 25(3) of the Employ- 
ment Standards Act presents an alternative, rescheduling would 
constitute an acceptable form of accommodation. 


Since the employer and the union have a joint legal obligation to 
accommodate employees as established in Renaud and other 
cases, the employer and the union should be free to enter into 
agreements that are more generous than the minimum standards 
set by the Employment Standards Act, according to s. 4 of that 
Act: 


s. 4... aright, benefit, term or condition of employment under a 
contract . . . that provides in favour of an employee a higher 
remuneration in money, a greater right or benefit or lesser 
hours of work than the requirement imposed by an employment 
standard shall prevail over an employment standard. 


Discrimination or unequal treatment may be legally defensible in 
certain circumstances. 


1. Participating in Special Interest Organizations 


First, s. 18 of the Code provides that religious, philanthropic, 
educational, fraternal or social institutions which are primarily 
engaged in serving the interests of persons who are identified by 
their creed, may give priority to persons of the same creed with 
regard to participation or membership. 


2. Employment in Special Interest Organizations 


Second, s. 24(1)(a) of the Code provides that religious, philan- 
thropic, educational, fraternal or social institutions that are prima- 
rily engaged in serving the interests of persons identified by their 
creed may employ or give preference in employment to persons 
similarly identified, if the qualification is reasonable and in good 
faith in relation to the nature of the employment. 
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Example: An educational institution such as a denominational 
school may prefer to employ teachers of the same denomination 
or faith. This hiring policy would be permitted if the teacher’s 
own faith is related to the professional functions that teachers are 
expected to perform in denominational schools. However, this 
same defence is not available to the school with respect to the 
hiring of maintenance staff. The school must show that the re- 
quirement of belonging to a particular faith has a rational connec- 
tion to the essential duties of a job. 


3. Reasonable and Bona Fide Occupational Requirements, 
Qualifications or Factors 


If a requirement, qualification or factor is neutral or nondiscrimi- 
natory on its face, it may nonetheless have an adverse impact 
effect and may be discriminatory under s. 11 of the Code. How- 
ever, the Code provides a defence if the requirement, qualificatior 
or factor is reasonable and in good faith, and if the needs of the 
persons affected cannot be accommodated without undue hardshi) 
to the person responsible for accommodating those needs. 


Example: A policy that requires all employees to work on a day 
which coincides with the holy day of a particular creed may be 
defensible, despite its adverse impact on some employees, be- 
cause the nature of the business is such that a certain day of the 
week is critical to the operations of the establishment. However, 
the employer has a duty to accommodate an employee, if this can 
be accomplished short of undue hardship to the employer. Admin: 
istrative inconvenience does not constitute undue hardship. 


i) The requirement in question must be established in good faith 
with the intention of achieving its stated business objective, 
and not as a means to avoid the purpose of the Code. 


ii) The requirement must be objectively connected to its stated 
business purpose. 


iil) The requirement should be the least discriminatory alternative 
available, other things being equal. 


CONCLUSION 


Religious pluralism poses a challenge in any multicultural society, 
especially one as diverse as ours. Although the law is developing 
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rapidly in this area, an informed spirit of tolerance and compro- 
mise is indispensable to any civil society, as well as to its capacity 
to make opportunities available to everyone, on equal terms, 
regardless of creed. 


ENDNOTES 


1. Human rights laws in other Canadian jurisdictions use terms 
such as “religion” as prohibited grounds of discrimination. 
For a review of decisions dealing with “creed” and “religion,” 
see Tarnopolsky, Discrimination and the Law (Toronto: 
Richard deboo, 1985) at 6-1 to 6-6. 


2. See Singh v. Workmen’s Compensation Board Hospital & 
Rehabilitation Centre (1981), 2 C.H.R.R. D/549 (Ontario 
Board of Inquiry); Bhinder v. Canadian National Railway Co. 
(1981), 2 C.H.R.R. D/546 (Cdn. Human Rights Tribunal), 
reversed [1983] 2 F.C. 531, affirmed [1985] 2 S.C.R. 561. 


3. Atheists deny the existence of God; agnostics are of the view 
that nothing is known or likely to be known about the exist- 
ence of God. 


4. But see Obdeyn v. Walbar Machine Products of Canada Ltd. 
(1982), 3 C.H.R.R. D/712 (Ont. Bd. of Inquiry) at D/716—D/ 
AVI 


5. Not only are such groups not protected under the Code, but 
they may also be subject to provisions of the Criminal Code. 
Any reports of activities involving such groups should be 
immediately reported to the police. 


6. For example, female genital mutilation is a violation of 
women’s human rights and is not protected on the ground of 
creed. See the Commission’s Policy on Female Genital 
Mutilation. 


7. This is reflected in the Preamble of the Code which recog- 
nizes that the recognition of the inherent dignity and the equal 
and inalienable rights of all members of the human family is 
the foundation of freedom, justice and peace . . . {and that has 
as its aim] the creation of a climate of understanding and 
mutual respect for the dignity and worth of each person so 
that each person feels a part of the community and able to 
contribute fully to the development and well-being of the 
community and the Province. 
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The notion of “accommodation” is dealt with in the section 
entitled “Duty to Accommodate” 


The principle was established in the Charter context in R. v. 
Big M Drug Mart Lid., [1985] 1 S.C.R. 295 and in Ontario 
Human Rights Commission and O'Malley v. Simpsons-Sears 
Lid. (1985), 7:C.H.R:R: D/3102 (S.C.C.) at par: 24775. 


. Dufour v. J. Roger Deschamps Comptable Agréé (1989), 10 


C.H.R.R. D/6153 (Ont. Bd. of Inquiry) at 6170. 


. Ibid. 


. See the /nternational Declaration on the Elimination of All 


Forms of Intolerance and of Discrimination Based on Reli- 
gion or Belief (1981). 


. S. 24(1)(a) of the Code, for example, allows an institution 


which primarily serves the interests of an identifiable reli- 
gious group to prefer job applicants who are also members of 
that group. 


. Ibid. 
. S. 23(4) of the Code. 
. See Opening and Closing Exercises for Public Schools in 


Ontario (Ministry of Education and Training, 1993). See also 
Zylberberg v. Sudbury Board of Education (Director) (1988), 
65 O.R. (2d) 641 (Ont. C.A.). 


. S. 9 of the Code deals with indirect discrimination. 
. S. 11(2) of the Code. 


- Commission scolaire régionale de Chambly v. Bergevin 


(1994), 22 CARR. D/P (S:C.C)). 


. S. 11 of the Code. Individuals may seek accommodation for 


religious practices or observances that do not conform to 
established dogma, or they may seek to observe a practice 
which is not shared by all members of the creed. Dress codes, 
dietary laws, etc. are good examples of religious practices that 
are sincerely observed but may not be followed by all practi- 
tioners of a creed. 


Central Okanagan School District No. 23 v. Renaud (1992), 
16 C.H.R.R. D/425, Supreme Court of Canada. The British 
Columbia Human Rights Act which was in force at the time 
did not mention the duty to accommodate explicitly. The 


98 OHRC Annual Report—1996—1997 


Ln 
pay, 
24. 
paey 
26. 


ea 


28. 
2g: 
30. 
oe 


OZ: 


New Policies 


principle reached by the Supreme Court of Canada in Renaud, 
namely, that the union as well as the employer has a duty to 
accommodate short of undue hardship, applies a fortiori to the 
Ontario Human Rights Code which explicitly imposes a duty 
to accommodate, short of undue hardship. 


Ibid. at D/438. 

Supra, note 21 at D/436—D/437. 

(1982), 89 D.L.R. (4th) 305 (Ont. Div. Ct.). 
Ibid. at 312. 


Sehdev v. Bayview Glen Junior Schools Ltd. (1988), 9 
C.H.R.R. D/4881 (Ont. Bd. of Inquiry); Pandori v. Peel 
Board of Education (1990), 12 C.H.R.R. D/364, aff'd (1991), 
14 C.H.R.R. D/403 (Ont. Div. Ct.), leave to Ont. C.A. refused. 


Commission scolaire régionale de Chambly v. Bergevin 
(1994) 22 C.H.R.R. D/1 (S.C.C.). 


Ibid. at D/11. 
Ibid. at D/11-D/12. 
Ibid at D/12. 


“Public holiday” is defined in s. 1 of the ESA as including 
“New Year’s Day, Christmas Day and the 26th day of Decem- 
ber.” 


Supra, note 21. 
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20LICY ON DISCRIMINATION AND 
-ANGUAGE 


INTRODUCTION 


The Ontario Human Rights Code (the “Code’”’), states that it is 
public policy in Ontario to recognize the inherent dignity and 
worth of every person and to provide for equal rights and opportu- 
nities without discrimination. The provisions of the Code are 
aimed at creating a climate of understanding and mutual respect 
for the dignity and worth of each person so that each person feels 
a part of the community and feels able to contribute to the com- 
munity. 


This policy statement sets out the Ontario Human Rights Com- 
mission’s (the “Commission’) position on language-based dis- 
crimination in the areas of employment, accommodation, serv- 
ices, contracts, and membership in unions. 


The Code, like most other provincial human rights legislation in 
Canada, does not include “language” as a prohibited ground of 
discrimination.' For the Commission to have jurisdiction, the 
discriminatory action or behaviour must be in relation to a prohib- 
ited ground of discrimination in the Code. 


Although the Code does not explicitly identify “language” as a 
prohibited ground of discrimination, the Commission does accept 
complaints under a number of related grounds, such as ancestry, 
ethnic origin, place of origin and in some circumstances, race.* In 
the Commission’s experience, language can be an element of a 
complaint based on any of these grounds.* 


LANGUAGE-RELATED GROUNDS OF 
DISCRIMINATION: ANCESTRY, ETHNIC ORIGIN, 
PLACE OF ORIGIN, RACE 


The first language we learn is frequently the language spoken by 
our parents or guardians and others who take care of us as chil- 
dren. There is almost inevitably a link between the language we 
speak or the accent with which we speak a particular language on 
the one hand, and our ancestry, ethnic origin or place of origin on 
the other.’ 
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A person’s accent is also often associated with her or his “mother 
tongue” or place of origin. Because a person’s accent is usually 
related to her or his ancestry, ethnic origin or place of origin, the 
Code can be infringed when someone is denied employment, 
service, housing, or is otherwise discriminated against because of 
an accent. In these kinds of situations, the underlying discrimina- 
tion is often actually based on ancestry, place of origin and, or 
ethnic origin. 


Example: After an interview for a job as a school bus driver, a 
woman from Quebec, whose first language is French, was told she 
would not be hired for the position because she does not speak 
English fluently. She believed that she did have adequate com- 
mand of English, but that she was turned down because her first 
language is French. Fluency in English was not identified as an 
essential feature of the job. Since one’s “mother tongue” is 
closely associated with ancestry,° to deny a person employment 
because she is French-speaking could constitute a violation of the 
Code on the ground of “ancestry.” Also, as she is from Quebec, 
“place of origin” could be cited as a secondary ground in the 
complaint.° 


Example: A teacher, originally from Poland, was on a school 
board’s substitute teacher’s list from which individuals are se- 
lected for short-term assignments. A period of time went by when 
he was not selected from this list for temporary assignments. The 
teacher learned that a note had been attached to his file which said 
that he did not speak English. The teacher filed a human rights 
complaint, and at a hearing before a board of inquiry, the respond- 
ent indicated that the note should have stated that the complainant 
spoke English with an “accent” and therefore should not be 
assigned to substitute for teachers in English or Social Studies 
classes. The board of inquiry ruled that the teacher was discrimi- 
nated against because of his accent which is directly related to his 
. ancestry or place of origin.’ 


There can also be situations in which the issue of fluency ina 
language or a person’s accent in speaking a particular language, 
can be used to mask discrimination based on race. 


Example: An African Canadian woman grew up in North Africa, 
speaking Italian. She had also studied in Italy. She applied for a 
position as a social worker with a community organization. The 
job description stated that, in addition to the technical skills and 
experience as a social worker that would be required for the job, 
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competence in speaking “Italian, Portuguese or Chinese would be 
an asset.” Although she was the best qualified applicant, she was 
denied the position because the agency felt that its client group 
would not be able to relate to “how” she spoke Italian, that is, her 
accent. She felt that her race was the real reason she was not hired 
and subsequently filed a complaint with the Commission. Her 
complaint was investigated and referred to a board of inquiry. 


larassment and “Poisoned Environment” 


1. Harassment 


Harassment is defined in Section (s.) 10(1) of the Code as “engag- 
ing in a course of vexatious comment or conduct that is known or 
ought reasonably to be known to be unwelcome.”® Harassment 
because of language or accent, may be a form of discrimination 
on the grounds of ancestry, ethnic origin, place of origin or in 
some situations race, contrary to the Code. 


Example: A manager supervises a group of workers whose first 
language is Arabic. He gets angry when they speak among them- 
selves in Arabic during their breaks. The manager orders these 
employees to speak “Canadian” while they are at work, and 
threatens to terminate their employment if they continue speaking 
Arabic. Unless the manager can demonstrate that speaking Eng- 
lish at all times at the workplace is a reasonable and bona fide 
requirement in the circumstances, his behaviour could constitute 
harassment under s. 5 of the Code. 


2. “Poisoned Environment” 


There are situations in which a single incident may be significant 
or substantial enough to constitute a breach of the Code by creat- 
ing a “poisoned environment” for some individuals. Unequal 
treatment, in the form of offensive behaviour, does not have to 
occur continuously or repeatedly for there to be a violation of the 
Code. 


Sections 1, 2, 3, 5, 6 and 9 of the Code, provide protection from 
discrimination because of race, ancestry, place of origin or ethnic 
origin. Any one of these sections can be the basis for a claim that 
a single incident was substantial enough to create a “poisoned 
environment.” 
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In determining whether a “poisoned environment” has been 
created for persons identified by a prohibited ground of discrimi- 
nation, the Commission looks at the impact of the behaviour 
rather than the number of times the behaviour occurs. A “poi- 
soned environment” can arise when a person or a group of people 
are treated differently for reasons related to the language they 
speak. Language is often a pretext for indirectly discriminating 
against someone because of her or his ancestry, place of origin or 
ethnic origin.? 


Example: A law professor tells his class that those who speak 
English with a “foreign” accent do not make “good lawyers,” and 
should not be admitted to law schools in Ontario to occupy spaces 
that should be held by Canadians. This remark in itself may be 
sufficient to poison the environment for those students in the class 
whose first language is not English, or those whose first language 
may be English but come from a country other than Canada and 
speak English with an accent. It may also have an impact on 
students whose ancestors came from, for example, Asia or Africa, 
because the comment targets new Canadians, many of whom now 
immigrate from these regions of the world. 


Constructive Discrimination 


Under s. 11] of the Code, constructive discrimination may occur 
where there is a requirement, qualification or factor that is not 
discriminatory on its face, but when applied, results in the exclu- 
sion, restriction or preference of a group of persons identified by a 
prohibited ground of discrimination in the Code.'° 


Section 11(1)(a) further provides that a requirement, qualification 
or factor will not be found to be discriminatory if it can be estab- 
lished that it is reasonable and bona fide in the circumstances. In 
order to do so, the requirement must be reasonable and bona fide 
in the circumstances unless it can be shown that the needs of the 
group adversely affected “cannot be accommodated without 
undue hardship on the person responsible for accommodating 
those needs ....” Factors that would determine whether a required 
accommodation poses an undue hardship include the cost of the 
accommodation, outside sources of funding, if any, and health and 
safety requirements, if any. 


If an employer refuses to hire or promote an employee, if a sales 
clerk chooses to serve only particular customers, or a building 
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manager is consistently rude to certain tenants because of a 
characteristic that is closely related to grounds under the Code, 
these actions may give rise to a complaint. Language is a charac- 
teristic that is often closely associated with ancestry, ethnic origin 
or place of origin. Thus, the Code may be breached where a 
language requirement, such as “proficiency” in English,'! ex- 
cludes, gives preference to, or restricts persons because of their 
ancestry, ethnic origin or place of origin. 


1. Bona Fide Occupational Requirement 


The Commission recognizes that proficiency in a certain language 
may be a reasonable and legitimate requirement for employment. 
For example, if English-language proficiency is required for a 
position, it should be established as a bona fide occupational 
requirement. The test for determining if a qualification is bona 
fide must be an objective one. The requirement for English 
proficiency, and the degree of proficiency required,'? must bear an 
objective relationship to the essential requirements of the job, and 
be a bona fide occupational requirement that is imposed in good 
faith." 


Example: A supervisor in British Columbia refused to hire a 
South Asian man for an entry level position in a lumber mill. 
According to the supervisor, the applicant “could not speak 
English.” A board of inquiry found that the requirement of profi- 
ciency in English was not a bona fide occupational requirement 
for the position, and that the complainant’s level of English was 
good enough to allow him to complete a course on lumber grading 
in English and obtain high marks. The board of inquiry went on to 
find that the supervisor’s refusal to hire the complainant was in 
fact motivated by race and place of origin, not lack of proficiency 
in English, and therefore constituted an infringement of his rights 
under the (British Columbia) Human Rights Act.'* 


Fluency in a particular language could be a bona fide requirement 
in some employment or service situations. 


Example: An agency that serves persons from Central America 
requires support workers who can also act as refugee advocates. 
The functions of the position include providing support to clients 
at refugee board hearings. Fluency in Spanish in addition to 
English (or French) would likely be considered a bona fide 
requirement for the position. 
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In these circumstances, the requirement for the position must 
focus on the particular language needed to function in the job, and 
not on the place of origin, ancestry, ethnic origin or race of 
candidates for the position. In the above example, if an applicant 
is qualified and speaks fluently in Spanish and English, but does 
not come from a Central America country, she could not be 
denied the position unless the agency could justify a defence 
under s. 24(1)(a) of the Code. 


Relevant Ontario Human Rights Code Provisions 


Services, Goods and Facilities—Section 1 


Every person has a right to equal treatment with respect to serv- 
ices, goods and facilities, without discrimination because of race, 
ancestry, place of origin, colour, ethnic origin, citizenship, creed, 
sex, sexual orientation, age, marital status, family status or handi- 
cap. 


Accommodation—Section 2 


(1) Every person has a right to equal treatment with respect to the 
occupancy of accommodation, without discrimination because of 
race, ancestry, place of origin, colour, ethnic origin, citizenship, 
creed, sex, sexual orientation, age, marital status, family status, 
handicap or the receipt of public assistance. 


Harassment in Accommodation—Section 2 


(2) Every person who occupies accommodation has a right to 
freedom from harassment by the landlord or agent of the landlord 
or by an occupant of the same building because of race, ancestry, 
place of origin, colour, ethnic origin, citizenship, creed, age, 
marital status, family status, handicap or the receipt of public 
assistance. 


Contracts—Section 3 


Every person having legal capacity has a right to contract on equal 
terms without discrimination because of race, ancestry, place of 
origin, colour, ethnic origin, citizenship, creed, sex, sexual orien- 
tation, age, marital status, family status or handicap. 
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Employment—Section 5 


(1) Every person has a right to equal treatment with respect to 
employment without discrimination because of race, ancestry, 
place of origin, colour, ethnic origin, citizenship, creed, sex, 
sexual orientation, age, record of offences, marital status, family 
status or handicap. 


Harassment in Employment—Section 5 


(2) Every person who is an employee has a right to freedom from 
harassment in the workplace by the employer or agent of the 
employer or by another employee because of race, ancestry, place 
of origin, colour, ethnic origin, citizenship, creed, age, record of 
offences, marital status, family status or handicap. 


Vocational Associations—Section 6 


Every person has a right to equal treatment with respect to mem- 
bership in any trade union, trade or occupational association or 
self-governing profession without discrimination because of race, 
ancestry, place of origin, colour, ethnic origin, citizenship, creed, 
sex, sexual orientation, age, marital status, family status or handicap. 


Reprisals—Section 8 


Every person has a right to claim and enforce his or her rights 
under this Act, to institute and participate in proceedings under 
this Act and to refuse to infringe a right of another person under 
this Act, without reprisal or threat of reprisal for so doing. 


Infringement Prohibited—Section 9 


No person shall infringe or do, directly or indirectly, anything that 
infringes a right under this Part. 


Constructive discrimination—Section 11 


(1) A right of a person under Part I is infringed where a require- 
ment, qualification or factor exists that is not discrimination on a 
prohibited ground but that results in the exclusion, restriction or 
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preference of a group of persons who are identified by a prohib- 
ited ground of discrimination and of whom the person is a mem- 
ber, except where, 


(a) the requirement, qualification or factor is reasonable and bona 
fide in the circumstances; 


Special employment—Section 24 


(1) The right under s. 5 to equal treatment with respect to employ- 
ment is not infringed where, 


(a) a religious, philanthropic, educational, fraternal or social 
institution or organization that is primarily engaged in serving 
the interests of persons identified by their race, ancestry, place 
of origin, colour, ethnic origin, creed, sex, age, marital status or 
handicap employs only, or gives preference in employment to, 
persons similarly identified if the qualification is a reasonable 
and bona fide qualification because of the nature of the em- 
ployment. 
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ENDNOTES 


At present, Quebec and the Yukon Territory are the only 
Canadian jurisdictions which specifically state that language 
is a prohibited ground of discrimination in the area of em- 
ployment. 


Sign language is not included in this policy as it is directly 
related to the ground of “handicap” which is protected under 
the Code. Issues relating to persons who sign are addressed in 
the Commission’s Guidelines for Assessing Accommodation 
Requirements for Persons with Disabilities. 


In accordance with s. 10 of the /nterpretation Act R.S.O. 
1990, c.I.11, the Code is to be given a fair, large and liberal 
interpretation. See also Cousens v. Canadian Nurses Associa- 
tion (1981), 2 C.H.R.R. D/365 (Ont. Bd. of Inq.). 


Espinoza v. Coldmatic Refrigeration of Canada Inc. et al., 
March 31, 1995), unreported, Harman, R. (Ont. Bd. of Inq.). 


“Mother tongue”: see further Supra, note 3, Cousens. It 
should also be noted that there maybe a violation of the Code, 
based on “place of origin,” when English as a “mother 
tongue” is a job requirement. 


Discrimination against a regional accent may also constitute 
an infringement of the Code on the basis of “place of origin.’ 
“Place of origin” may cover situations where the characteris- 
tics of a person are, to the respondent, strongly associated 
with a particular region, that trigger discrimination. For 
example, an Aboriginal man from Northern Ontario and a 
woman from Newfoundland may both speak with an accent 
typical of the regions where they live. If they are denied 
employment because of their accent, they may file a com- 
plaint with the Commission on the basis of “place of origin.” 
(see further Judith Keene, Human Rights in Ontario (2d) 
(Toronto: Carswell, 1992) at 53. 


Gajecki v. Surrey School District (No. 36)(1989) 11 C.H.R.R. 
D/326 (B.C. Council of H.R.). See also Segula v. Ferrante, 
Ball Packaging Products Inc. (March 3, 1995), (unreported), 
Leighton, D. (Ont. Bd. of Inq.). 


The subjective element of this definition assumes that the 
person responsible for the behaviour knows that his/her 


be) 
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comments or actions are unwelcome. the objective element is 
based on the assumption that the person should reasonably 
know that his/her behaviour is unwelcome. 


The Supreme Court of Canada upheld the concept of “poi- 
soned environment” in Aftis v. The Board of School Trustees, 
District No. 15 and The Human Rights Commission of New 
Brunswick et al. (April 3, 1996), (S.C.C.) [unreported]. 


_ R. v. Bushnell Communications Ltd. et al. (1974) 1 O.R. (2d) 


442: aff'd (1974) O.R. (2d) 288. 


. Studies have shown that there is a significant relationship 


between English-language proficiency and discriminatory 
experiences, and that these experiences are not limited to 
employment (see further Racism and Chinese-Canadian 
Business Participation, prepared for the Chinese Information 
and Community Services, Toronto, March 1996). That is, 
persons with low levels of language skills are more likely to 
experience discrimination in employment, services in housing 
accommodation. 


. The degree of proficiency required must be objectively 


determined. There may also be situations where a certain level 
of language requirement is justifiable for a particular position. 


Example: A store clerk should have sufficient language skills 
to be able to communicate with customers. Other occupations 
may require only a basic understanding of English and if there 
is no contact with the public limited communication skills 
may be adequate for the position. In these situations, requiring 
a high level of English-language proficiency would not be a 
bona fide occupational requirement. 


On the other hand, a politician may need to hire an executive 
who is fluent in several Chinese dialects in order to serve her 
large Chinese-speaking constituency. In which case, fluency 
in particular Chinese dialects may be a bona fide occupational 
requirement. 


. Ontario (Human Rights Commission) v. Etobicoke (Borough) 


[1982] 1 S.C.R. 202. 


. Dhaliwal v. B.C. Timber Ltd. (1983), 4 C.H.R.R. D/1520 


(B.C. Bd. of Inq.). 
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1. INTRODUCTION 


The Ontario Human Rights Code (the “Code’) states that it is 
public policy in Ontario to recognize the inherent dignity and 
worth of every person and to provide for equal rights and opportu- 
nities without discrimination. The provisions of the Code are 
aimed at creating a climate of understanding and mutual respect 
for the dignity and worth of each person so that each person feels 
a part of the community and feels able to contribute to the com- 
munity. 


The Code prohibits discrimintion because of sex. Section 10 (2) of 
the Code establishes that the right to equal treatment without | 
discrimination because of sex includes the right to equal treatment | 
without discrimination because a woman is, or may become | 
pregnant. 


In addition, section 11 of the Code provides that it is also dis- 
criminatory if a workplace rule or requirement results in an 
adverse impact on persons who are identified by a prohibited 
ground of discrimination, except where the requirement, qualifi- 
cation or factor is reasonable and bona fide in the circumstances. 
In other words, rules and requirements that are neutral on their 
face may have a discriminatory impact. 


Most of the complaints filed with the Ontario Human Rights 
Commission (the “Commission”) by women alleging discrimina- 
tion because of pregnancy are related to the workplace. Neverthe- 
less, the right to equal treatment without discrimination because 
of sex or pregnancy extends to accommodation (housing e/c.), 
services, goods and facilities, contracts and membership in trade 
unions. 


This policy has several purposes: 


* to help the public understand how the Code protects women 
against discrimination because of pregnancy; 


* to make women aware of their right to equal treatment in 
employment, accommodation, services, goods and facilities, 
contracts and membership in trade unions, without discrimina- 
tion because they are, or may become pregnant, and 


* to assist employers and providers of services and accommoda- 
tion, to understand that they also have responsibilities under the 
Code to accommodate the needs of women who are, or may 
become, pregnant. 
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2. BACKGROUND 


Anti-discrimination legislation seeks to address and remove unfair 
disadvantages that result from the fact that a person belongs to a 
group identified under the Code. Child-bearing benefits society as 
a whole and therefore women should not be disadvantaged as a 
result of being pregnant.' The Supreme Court of Canada has 
recognized that the financial and social burdens and the cost 
associated with having children should not rest entirely on 
women.’ 


Unfortunately, discrimination against women because of preg- 
nancy continues to be a common practice in society, particularly 
in employment. Many women who are, or may become, pregnant 
do not know how their employers will respond to the employee’s 
pregnancy. This often results in the women experiencing consid- 
erable stress and even fear that they may lose their job. 


Women who are pregnant may experience varying forms and 
degrees of discrimination, depending on what other characteristics 
form part of their personal identity or status in society. For exam- 
ple, pregnant women who receive social assistance, or who are 
young, single, involved in a same-sex relationship, or who have a 
disability, are often more vulnerable and therefore more likely to 
be subject to discriminatory behaviour than pregnant women who 
are in a traditional family structure. 


3. MEANING OF “PREGNANCY” 


“Pregnancy” means the process of pregnancy from conception up 
to the period following childbirth, and including the post-delivery 
period. The Supreme Court of Canada decided in 1991, that for 
the purposes of human rights legislation, the legislative protection 
of human rights legislation does not end on the day of delivery but 
continues, depending on the circumstances of the mother,” to 
several weeks after delivery. The term “pregnancy” takes into 
account all the special needs and circumstances of a pregnant 
woman and recognizes that the experiences of women will differ. 


Special needs can be related to circumstances arising from: 
* miscarriage 
¢ abortion 


* complications because of pregnancy or childbirth 
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* conditions which result directly or indirectly from an abortion / 
miscarriage 


¢ recovery from childbirth (for a minimum of six weeks follow- 
ing delivery) * 


4. DISCRIMINATION “BECAUSE OF PREGNANCY” IS 
DISCRIMINATION BASED ON SEX 


Only a woman can become pregnant, so pregnancy is a character- 
istic that is necessarily linked to a person’s sex. Section 10 (2) of 
the Code states that: 


The right to equal treatment without discrimination because 
of sex includes the right to equal treatment without discrimi- 
nation because a woman is or may become pregnant. 


5. OTHER RELEVANT GROUNDS OF DISCRIMINATION 
UNDER THE CODE 


Family status 


In addition to sex, discrimination can occur because of one’s 
family status. “Family status” is defined in section 10 (1) of the 
Code and refers to: 


... the status of being in a parent and child relationship. 


There are numerous stereotypes about a mother with a young 
child, particularly about her ability to continue working. For 
example, some believe that a mother who has an infant at home 
may miss work more often than employees who do not have a 
young family. Others may feel that hiring or keeping an employee 
who may become pregnant or who is on maternity leave costs the 
company too much. 


‘However, boards of inquiry have rejected the argument that the 
cost of upgrading or retraining a woman after she returns from 
maternity leave is a defence to discriminating against a woman 
because of her family status. 


6. RELEVANT SECTIONS OF THE CODE 


The Code protects women against discrimination in the workplace 
(section 5); in services (section 1); in accommodation (e.g. hous- 
ing) (section 2); contracts (section 3); and membership in trade 
unions (section 6). The Code also specifically prohibits harass- 
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ment because of sex in accommodation (section 7(1)) and em- 
ployment (section 7(2)). 


Section 11 of the Code provides protection from constructive 
discrimination for women who are, or may become pregnant, 
when there is a rule, requirement or factor which may not be 
discriminatory on the surface, but when applied may have an 
adverse impact on women who are pregnant. 


7. EMPLOYMENT (section 5) 
a. Hiring, Promotions, Transfers, Termination 


Subject to bona fide requirements, denying or restricting employ- 
ment opportunities in hiring, or transferring etc., a woman be- 
cause she is, or may become pregnant, is a violation of the Code. 
Certain work-related practices or behaviours may also constitute 
discrimination such as: 


¢ limiting or withholding employment opportunities, or with- 
holding training, regardless of work performance or years of 
service; 


* not assigning a pregnant woman to a major project or team 
projects; 
* amanager being overly critical of her work; 


¢ docking a pregnant woman’s time for using the washroom 
more frequently; 


* making a pregnant woman the subject of inappropriate com- 
ments or jokes; 


* terminating her with or without notice; 
* unwanted transfers 


* denying sick leave benefits 


(see “Endnotes” for detailed examples):° 


Even if pregnancy or being of child-bearing age is only one of the 
factors in a decision to deny a woman employment-related oppor- 
tunities, this could nevertheless constitute a violation of a wom- 
an’s right to freedom from discrimination under the Code °. A 
woman loses more than just a job or a promotion when she is 
discriminated against because of pregnancy. She experiences a 
“missed opportunity” which has far greater consequences for her 
employment prospects. 
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If an employee is terminated for any reason related to pregnancy, 
the employer may be found to have violated her rights under the 
Code and the Employment Standards Act, R.S.O. 1990, E-14. 


Bona Fide Occupational Requirement 


In some circumstances, differential treatment of a woman because 
she is, or may become, pregnant may be legitimate if it can be 
demonstrated that not being pregnant is a bona fide occupational 
requirement. 


Example: A women who was seven months pregnant was denied 
a position as kitchen help in a restaurant. The board of inquiry 
heard evidence that the position would be physically demanding. 
As the woman had never performed these kitchen duties she 
would not know the extent of the duties and physical requirements 
expected for this job. The Board of Inquiry was satisfied inthis 
particular instance that it was likely that not being in the later 
stages of pregnancy was a reasonable occupational requirement.’ 


To be considered a bona fide occupational requirement under 
human rights legislation, the requirement, qualification or factor 
must be imposed in good faith and be reasonable from an objec- 
tive viewpoint.® Case law and boards of inquiry apply a very high 
standard before accepting the defence of a bona fide occupational 
requirement. In other words, certain restrictions may have a 
rational or reasonable connection to the occupation and are 
therefore acceptable defences. Without such a connection to the 
occupation the employer will not have a defence of a bona fide 
occupational requirement. 


Example: A board of inquiry found that an employer had dis- 
criminated against a female employee when it refused to employ 
her in a section of the company that processed certain gases. The 
employer defended its action on the basis that, from time to time, 
there are accidental emissions of a of gas which may be harmful 


‘to women of child-bearing age or to a fetus. The board of inquiry 


found that the risk of harm to a fetus from the accidental emission 
of the gas was minimal. As well, the scientific research did not 
support the company’s concerns. The board of inquiry noted that 
any woman who knows she is pregnant or who intends to become 
pregnant, could be transferred from this section until after she has 
given birth.’ 
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b. Duty to Accommodate 


In order for a requirement to be a reasonable and bona fide in the 
circumstances, it must be shown that the needs of the particular 
group protected under the Code cannot be accommodated “short 
of undue hardship.” “Short of undue hardship” is a standard that 
applies to the person required to make the accommodation, and 
takes into consideration costs, as well as health and safety factors. 


The Supreme Court of Canada in Brooks v. Canada Safeway 
established that discrimination against women who are, or may 
become pregnant, includes not only discriminatory action, but 
also the failure to accommodate the special needs of persons who 
fall into this category. 


Special needs during the pre-natal and post-natal period can be 
accommodated, short of undue hardship, in a variety of ways, 
including: 


* temporary relocation to another work station or location or re- 
assignment of duties; 


* providing a flexible work schedule to accommodate medical 
appointments, including treatment for infertility; 


¢ allowing for breaks as necessary; 


* providing a supportive environment for a woman who is breast- 
feeding. Accommodation may mean allowing the care-giver to 
bring the baby into the workplace and providing a feeding area 
that assures a degree of privacy. A supportive environment can 
be created with minimum disruption. 


When the application of a rule has an adverse impact on women 
who are, or may become pregnant, the rule may violate their 
rights under the Code. Consideration should be given to introduc- 
ing an appropriate accommodation measure, short of undue 
hardship. 


Example: A police officer requested light duties for the last 
stages of her pregnancy. The Police Force had a policy that did 
not provide a modified work program and her request for light 
duties was denied. Instead, she was told that she could take a part- 
time civilian position at a much lower salary. This meant that the 
officer would have to resign from the force. The Board of Inquiry 
stated the rule of “no modified duties” was applied to all officers 
but it clearly excluded “pregnant women from consideration of 
the fact they are at higher risk during the latter stages of their 
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pregnancy.” It found that the accommodation offered was unrea- 
sonable because other male officers who were injured were given 
lighter duties. The Board of Inquiry concluded that the Police 
Force discriminated against the police officer because of her sex.!° 


In this example, the policy was applied equally to all police 
officers and, on its face, did not discriminate. However, because 
the rule adversely affected those who became pregnant, it consti- 
tuted “constructive discrimination” in relation to pregnant women. 
The uniform application of the policy of not providing modified 
duties resulted in pregnant police officers being negatively af- 
fected. 


It is important to note that an employer cannot arbitrarily decide 
that a pregnant employee should take a leave of absence as an 
accommodation measure, without considering other options for 
dealing with a situation requiring accommodation, in consultation 
with the affected employee. 


Employee’s and Employer’s Responsibility 


Both the employee and the employer share the responsibility for 
determining the most appropriate form of accommodation that a 
given set of circumstances may require. 


If a pregnant employee is advised by her doctor that she can no 
longer work in a particular job, she is responsible for clearly 
informing the employer of her need for accommodation and of the 
accommodation required. 


Once the employer is aware of what accommodation is required, 
the employer has a duty to take the necessary steps to accommo- 
date the special needs and circumstances of the pregnant em- 
ployee, short of undue hardship. ''! 


The employer cannot insist that the employee take an unpaid 
leave of absence as an accommodation measure. Accommodation 

. should be provided in a way which most nominally affects the 
employee’s rights. 


Under the Code, employers must demonstrate that a particular 
form of accommodation would lead to excessive costs or health 
and safety concerns, in order to justify a claim of undue hardship. 
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c. Benefit Plans 


Employee benefit plans or employment practices should not 
disadvantage women on the basis of sex or pregnancy. 


Employment benefits are a form of income replacement, not an 
insurance scheme. Therefore, employee benefit plans or employ- 
ment practices that result in disadvantage because of pregnancy 
constitute discrimination under the Code on the basis of sex and 
pregnancy. '* 


A recent Ontario board of inquiry decision, Crook v. Ontario 
Cancer Treatment and Research Foundation, decided that sick 
leave benefits should be available to a woman who has recently 
given birth, for health-related reasons, whether or not she is on 
maternity leave under the Employment Standards Act."° 


d. Health-Related Absences'* 


In the Brooks decision, the Supreme Court of Canada said that 
pregnancy leave should be included in employee benefit plans 
without having to be categorized as an illness, accident or a 
disability. Under the Brooks doctrine, if a pregnant employee 
produces proof that she must be absent from work for health- 
related reasons, at whatever stage this might be during the preg- 
nancy, she cannot be treated differently or adversely from other 
employees who are also absent from work for other “health- 
related reasons.” 


“Health” was broadly defined in the Brooks decision to include: 


¢ the physical and psychological health of the woman; 


* the health, well-being, growth and development of the fetus; 
and 


* awoman’s ability to function as a social being, interacting with 
her family, employer and significant others. 

A “health-related absence from work” can therefore mean any 

absence that is related to a woman’s health, or the health and well- 

being of the fetus. 


The Alberta court in the Parcels decision endorsed the Brooks 
principle that a health-related reason for absence from the work- 
place by a pregnant employee is not to be treated differently from 
other health-related absences. This applies generally where the 
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woman is pregnant and where the condition which requires time 
off is associated with pregnancy. 


The court in Parcels concluded that: 


¢ Where an employer has a benefit plan that compensates health- 
related absences or provides disability benefits to its employ- 
ees, a woman should be entitled to disability benefits during 
that portion of the pregnancy or parental leave that she is 
unable to work for health reasons related to the pregnancy and 
childbirth. Payment must begin as soon as the pregnant woman 
is away from the workplace for a health-related reason. 


¢ Any health-related portion of maternity leave is to be treated 
the same as other health-related leaves such as a sick leave or 
disability leave. The employee should be compensated at 
substantially the same level and should be subject to the same 
conditions as an employee who becomes ill, such as the re- 
quirement to provide a medical confirmation for the absence." 


¢ Pregnant employees are to be compensated for the full period 
of their health-related absence whether it occurs during the pre- 
natal to post-natal period, including recovery from childbirth. 


Pregnancy leave is used for bonding and nurturing. As well, 
different women have different medical and physiological needs 
following childbirth depending on their circumstances, and that 
the time required to recover from childbirth varies. Because 
different people respond differently to pregnancy, requests for 
health-related absences are usually assessed and granted on an 
individual basis. Pregnant employees who require leave for 
health-related pregnancy concerns are to follow the proof-of- 
claim procedures of the employer’s benefit plan to establish that 
the health-related absence is valid. 


' e. Special Programs: section 14 


Section 14 of the Code which deals with “special programs,” 
allows for differential treatment of persons protected under the 
Code if that program is designed to relieve hardship or economic 
disadvantage or to assist disadvantaged persons or groups to 
achieve equality of opportunity. The purpose of maternity leave 
(both health-related and voluntary portions) is to address the 
circumstances related to pregnancy. Women have experienced, 
and continue to experience, considerable disadvantage in employ- 
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ment, housing, efc. because of pregnancy. As previously noted, 
the Supreme Court of Canada has acknowledged that the cost 
associated with bearing children rests disproportionately on 
women. 


Section 14 recognizes that: 


* “special programs” which are designed to relieve hardship or 
economic disadvantage or to achieve equality are necessary and 
legitimate; 


¢ the equality rights provisions of the Code are not infringed by 
the implementation of a special program. 


For further information on the application of section 14 please 
refer to the Commission’s Guidelines on Special Programs. 


f. Harassment/Poisoned Environment 


Actual intention to harass is not required to establish evidence of 
a poisoned environment. If the comment or conduct is known or 
ought reasonably to be known to be unwelcome, it may be consid- 
ered as “harassment.” The phrase “ought to have known” intro- 
duces an objective element to the test.'° Ongoing jokes and com- 
ments or derogatory statements made about pregnant women ina 
workplace or service setting, may create a “poisoned environ- 
ment” for women by making them feel harassed, threatened or 
unwelcome. 


8. ACCOMMODATION (e.g. housing) (section 2) 


Section 2 of the Code protects a woman who is, or may become 
pregnant, against discrimination in housing. 


Example: A young woman shared a two bedroom apartment with 
various roommates. The owners were aware of the arrangement, 
and she received their approval for each new co-tenant. She was 
later involved with one of these co-tenants and became pregnant. 
When the superintendent found out she was pregnant, he asked 
her if she was “intending to give up the baby for adoption” and 
said that the owners “didn’t want kids in the building.” The Board 
of Inquiry found that the complainant had been discriminated 
against because of her sex and family status. In the Board’s view, 
one of the main reasons she was evicted “was her pending moth- 


erhood.”!’ 
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A Board of Inquiry had also decided that “Adult Only” rules in 
condominiums discriminate on the grounds of “family status.”'* 


9. SERVICES, GOODS AND FACILITIES (section 1) 


The Code prohibits discrimination in “services, goods and facili- 
ties” against women who are pregnant. This means that women 
who are pregnant, or who are accompanied by their newborn 
babies to a restaurant or a theatre, cannot be denied service or 
access unless there is a bona fide reason for doing so. 


The Code, however, allows for an exception under section 22. 
This section permits individual and group insurance policies, 
which are offered as a service, to make distinctions based on sex 
if the distinctions are made on reasonable and bona fide grounds. 
In Bates v. Zurich,'’ the Supreme Court of Canada stated that a 
discriminatory practice in the insurance industry is “reasonable” 
if: 


a) it is based on a sound and accepted insurance practice; and 


b) there is no practical alternative. 


Example: A professional association offers as a service to its 
members an optional insurance policy. The policy has a specific 
provision requiring a 30—day pre-existing condition restriction 
that applies only to women who are pregnant. This means that a 
woman who is pregnant at the time she applies for the policy is 
not eligible for coverage. If a pregnant woman challenges this 
requirement, the insurance provider, and possibly the professional 
association, would have to show that this requirement meets the 
test of a sound and accepted insurance practice and that there is no 
practical alternative, according to Bates v. Zurich. 


10. COLLECTIVE AGREEMENTS AND COMPANY 
POLICIES 


Employers and labour representatives are recognizing their 
obligations under the Code, as well as their shared responsibility 
to maintain workplace environments that are free from discrimi- 
nation. 


A woman who is pregnant may have rights that can be pursued by 
a grievance under a collective agreement. Provincial labour laws 
allow arbitrators to apply and interpret the Code to grievances 
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which involve human rights violations.” Some issues that may be 
more appropriately dealt with through the grievance process 
include: 


* whether a pregnant woman can use sick leave and annual 
vacation leave for maternity leave.?! 


* whether sick-leave days and vacation leave can be accumulated 
while a woman is on maternity leave.” 


* seniority issues relating to maternity leave.” 


Persons are not obligated to exhaust an internal complaint resolu- 
tion mechanism before considering other avenues of complaint 
such as approaching the Commission or filing a grievance. An 
individual may elect to file two complaints at the same time—one 
under the employer’s internal policy and one with the Commis- 
sion. However, if there is a grievance procedure in place under a 
collective agreement, the Commission may elect to exercise its 
discretion under section 34 of the Code, and decide to not deal 
with a complaint. This is because section 48(11)(j) of the Labour 
Relations Act allows labour arbitrators to interpret and apply 
human rights legislation. 


Internal anti-harassment and anti-discrimination policies are not 
governed by provincial legislation and the Commission does not 
consider them in the same way as the grievance procedure under a 
collective agreement. This means that if the complainant is not 
satisfied with the resolution, s/he can contact the Commission. If 
this is the case, the complaint should be filed within the six- 
month limitation period which begins from the time of the alleged 
harassment. If a complaint is not filed within the time frame, the 
Commission may decide not to deal with the complaint, subject to 
section 34 (1)(d) of the Code. 


11. EMPLOYMENT STANDARDS ACT 


The Code protects women’s right to equal treatment in employ- 
ment without discrimination because they are or intend to become 
pregnant. The Employment Standards Act (the “ESA”) has a 
focus which is different from the Code. It identifies the employ- 
ee’s and employer’s responsibilities concerning maternity leave 
and job security. Sections 34 to 44 of the ESA provide for the 
following (detailed information on the ESA, please contact the 
Employment Standards Branch of the Ministry of Labour): 
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* identification of the employee’s and employer’s responsibilities 
concerning maternity leave and job security; 


* establishment of the requirements for qualifying for maternity 
and parental leave, and ensuring that women have a job to 
return to; and 


* setting out the employer’s responsibility to maintain certain 
benefits on the woman’s behalf while she is absent on leave. 


Related Provisions Under the Employment Standards Act 


Employees are eligible to qualify for maternity/parental leave 
after 13 weeks of continuous permanent or contract employment. 
(s. 35) 


The employee is responsible for notifying the employer of the 
amount of time required for leave. (s. 35 (3)) 


Pregnancy leave: standard 17 weeks, unless otherwise agreed to; 
entitled to at least 6 weeks’ leave after delivery, still-birth or 
miscarriage. (s. 37) 


Parental leave: 18 weeks. (s. 40) 


The employer must reinstate the employee to the same or compa- 
rable position, with the same wage, following absence because of 
pregnancy leave. (s. 43 (1)) 


Seniority rights will continue to accrue during leave (Note: issues 
concerning reinstatement are to be directed to the Employment 
Standards Branch of the Ministry of Labour). (s. 42(4)) 


The employer is required to maintain pension plan contributions, 
health insurance premiums and other benefit plan contributions, 
unless the employee elects in writing not to pay her/his share of 
the contribution. (s. 42 (2)(3)) | 


' The employer cannot discipline or penalize an employee who 
takes, intends to take, or is eligible to take pregnancy or parental 
leave. (s. 44) 
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RELEVANT CODE PROVISIONS 
Section 1 


Every person has a right to equal treatment with respect to serv- 
ices, goods and facilities, without discrimination because of race, 
ancestry, place of origin, colour, ethnic origin, citizenship, creed, 
sex, sexual orientation, age, marital status, family status or handi- 
cap ReS1O819905c.H19, 5.1. 


Section 2 


(1) Every person has a right to equal treatment with respect to the 
occupancy of accommodation, without discrimination because 
of race, ancestry, place of origin, colour, ethnic origin, citi- 
zenship, creed, sex, sexual orientation, age, marital status, 
family status, handicap or the receipt of public assistance. 


(2) Every person who occupies accommodation has a right to 
freedom from harassment by the landlord or agent of the 
landlord or by an occupant of the same building because of 
race, ancestry, place of origin, colour, ethnic origin, citizen- 
ship, creed, age, marital status, family status, handicap or the 
receipt of public assistance. R.S.O. 1990, c. H.19, s. 2. 


Section 3 


Every person having legal capacity has a right to contract on equal 
terms without discrimination because of race, ancestry, place of 
origin, colour, ethnic origin, citizenship, creed, sex, sexual orien- 
tation, age, marital status, family status or handicap. R.S.O. 1990, 
Crees 3: 


Section 5 


(1) Every person has a right to equal treatment with respect to 
employment without discrimination because of race, ancestry, 
place of origin, colour, ethnic origin, citizenship, creed, sex, 
sexual orientation, age, record of offenses, marital status, 
family status or handicap. 


(2) Every person who is an employee has a right to freedom from 
harassment in the workplace by the employer or agent of the 
employer or by another employee because of race, ancestry, 
place of origin, colour, ethnic origin, citizenship, creed, age, 
record of offenses, marital status, family status or handicap. 
R.S.O. 1990, c. H.19, s. 5. 
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Section 6 


Every person has a right to equal treatment with respect to mem- 
bership in any trade union, trade or occupational association or 
self-governing profession without discrimination because of race, 
ancestry, place of origin, colour, ethnic origin, citizenship, creed, 
sex, sexual orientation, age, marital status, family status or handi- 
cap. K.5:0.1990, cab 19 (slo: 


Section 7 


(1) Every person who occupies accommodation has a right to 
freedom from harassment because of sex by the landlord or 
agent of the landlord or by an occupant of the same building. 


(2) Every person who is an employee has a right to freedom from 
harassment in the workplace because of sex by his or her 
employer or agent of the employer or by another employee. 


Section 8 


Every person has a right to claim and enforce his or her rights 
under this Act, to institute and participate in proceedings under 
this Act and to refuse to infringe a right of another person under 
this Act, without reprisal or threat of reprisal for so doing. R.S.O. 
1990, c. H.19, s. 8. 


Section 10 


(2) The right to equal treatment without discrimination because 
of sex includes the right to equal treatment without discrimi- 
nation because a woman is or may become pregnant. R.S.O. 
1990. ¢. 1197s 10'(2): 


Section 11 


(1) A right of a person under Part I is infringed where a require- 
ment, qualification or factor exists that is not discrimination 
on a prohibited ground but that results in the exclusion, 
restriction or preference of a group of persons who are identi- 
fied by a prohibited ground of discrimination and of whom 
the person is a member, except where, 


(a) the requirement, qualification or factor is reasonable and bona 
fide in the circumstances; or 


(2) The Commission, the board of inquiry or a court shall not find 
that a requirement, qualification or factor is reasonable and 
bona fide in the circumstances unless it is satisfied that the 
needs of the group of which the person is a member cannot be 


126 OHRC Annual Report—1996-1997 


i S==—__—==Newa seis 


accommodated without undue hardship on the person respon- 
sible for accommodating those needs, considering the cost, 
outside sources of funding, if any, and health and safety 
requirements, if any. R.S.O. 1990, c. H.19, s.11 (2); 1994, c. 
27ese 65'C1): 


Section 22 


The right under sections | and 3 to equal treatment with respect to 
services and to contract on equal terms, without discrimination 
because of age, sex, marital status, family status or handicap, is 
not infringed where a contract or automobile, life, accident or 
sickness or disability insurance or a contract of group insurance 
between an insurer and an association or person other than an 
employer, or a life annuity, differentiates or makes a distinction, 
exclusion or preference on reasonable and bona fide grounds 
because of age, sex, marital status, family status or handicap. 


ie 


3: 


ENDNOTES 


Brooks v. Canada Safeway Ltd. [1989], 10 C.H.R.R. D/6183 
(S42. ): 


Ibid. It should also be noted that Canada is a signatory to the 
United Nations’ International Covenant on Economic, Social 
and Cultural Rights. Article 10 (2) of the Covenant states 
that: 


Special protection should be accorded to mothers during a 
reasonable period before and after childbirth. During such 
period working mothers should be accorded paid leave or 
leave with adequate social security benefits. 


Alberta Hospital Association v. Parcels (1992), 17 C.H.R.R. 
D/167 (Alta. Q.B.); Parcels v. Red Deer General & Auxiliary 
Hospital Nursing Home (Dist. No. 15) (1991), 15 C.H.R.R. D/ 
257 (Alta. Bd. of Inq.). 


“Pregnancy” is understood to extend beyond the date of 
delivery and post-delivery recovery, which is included in the 
definition of “pregnancy,” and is not necessarily restricted to 
six weeks after childbirth. See further Parcels, ibid. 


The following are examples of situations where boards of 
inquiry have found that a woman’s right to be free from 
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discrimination because she is or may become pregnant has 
been violated: 


Examples 


Hiring: A pregnant woman was offered a position as a clerk, 
but when the employer learned that she was pregnant, the 
offer was withdrawn. A board of inquiry found that she was 
denied employment because she was pregnant and this consti- 
tuted discrimination. It also found that the woman was enti- 
tled to compensation for lost unemployment insurance ben- 
efits for which she would have qualified had she not been 
denied the opportunity to work. If the employer had hired her 
as agreed, she would have received wages. “But for the 
discrimination,” her employer would have made the appropri- 
ate deductions and therefore she would have been entitled to 
unemployment insurance benefits. McAlpine v. Canada 
(Canadian Forces) (1988), 9 C.H.R.R. D/5190 (CHRT). See 
also Jenner v. Point West Development Corp. (1990), 21 
C.H.R.R. D/336 (Ont. Bd. of Inq.). In the Jenner decision, the 
board of inquiry found that the question of the complainant 
being available to work was so clearly linked with pregnancy 
and being a woman that the employer’s decision not to hire 
her because she would not be available for the whole season 
amounts to deciding not to hire because she was pregnant. 


Promotion: The B.C. Human Rights Council (B.C.H.R.C.) 
found that the employer discriminated against a pregnant 
employee wnen the employer failed to consider her for a 
promotion. Instead, she was demoted immediately before she 
was scheduled to go on maternity leave. The board of inquiry 
reviewed evidence that the employee was not provided with a 
written evaluation of her performance and that less than a 
standard period of time was allowed for the employee to meet 
performance objectives. It concluded that these also consti- 
tuted discrimination on the basis of pregnancy. See further 
Magee v. Warner Lambert Canada (1990), 12 C.H.R.R. D/ 
208 (B.C.H.R.C.). 


Termination: The B.C. Human Rights Council found that a 
complainant was discriminated against when she was dis- 
missed from her job as a cocktail waitress because she was 
pregnant. The employer had argued that it was not appropriate 
for a cocktail waitress to be pregnant. The board of inquiry 
did not accept the employer’s argument that not being preg- 
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nant was a bona fide occupational requirement. In another 
situation, the board of inquiry found that the employer dis- 
criminated against the employee by refusing her a transfer 
from the employer’s Saskatoon office to the Edmonton office 
and then terminating her, because she was pregnant. The 
employer did not want to replace the pregnant employee 
during her absence on maternity leave. Jnfra, note 7, 
Stefanyshyn; Wormsbecker v. SuperValu and Westfair Foods 
Ltd. (1983), 4 C.H.R.R. D/1443. 


Riggio v. Sheppard Coiffures Ltd. (1988), 9 C.H.R.R. D/4520 
(Ont. Bd. of Inq.); Stefanyshyn v. 4 Seasons Management Ltd. 
(4 Seasons Racquet Club) (1987), 8 C.H.R.R. (B.C.H.R.C). 
Mack v. Marivtsan (1989) 10 C.H.R.R. D/5892 (Sask. Bd. of 
Inq.). 

Ontario (Human Rights Commission) v. Etobicoke (Borough), 
[1982] 1S. C RF202. 


Wiens v. Inco Metals Co. (1988), 9 C.H.R.R. D/4795 (Ont. 
Bd. of Inq.). 


. Julie Lord v. Haldimand-Norfolk Police Services Board (June 


14, 1995), unreported, Mikus, L. (Ont. Bd. of Inq.). See also, 
Emrick Plastics v. Ontario (Human Rights Commission) 
(1992), 16 C.H.R.R. 300 (Div. Ct.), Hienke v. Brownell 
(1991), 14 C.H.R.R. D/68/ (Ont. Bd. of Inqg.); Re Orangeville 
Police Services Board and Orangeville Police Assn (1994) 40 
L.A.C. (4th) 269. 


. Inarecent decision, Jammy Turnbull v. 539821 Ontario 


Ltd.—Andre’s Restaurant (June 21, 1996) unreported, 
McKellar, M.A. (Ont. Bd. of Inq.), the board of inquiry 
decided that because the employer knew the employee was 
pregnant, the employer was responsible for accommodating 
her even if she did not specifically request accommodation. 


. In the decision of Alberta Hospital Association v. Parcels, 


supra note 3, the Alberta Queen’s Bench held that employers 
can use supplementary Unemployment Insurance (SUB) plans 
to offset increased costs of maternity leave. It also stated that 
the benefits provided in this manner do not have to be identi- 
cal to sick leave benefits as long as they are substantially the 
same. 
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New Policies 


13k 


16. 
Mt 


Crook v. Ontario Cancer Research Foundation (August 26, 
1996), unreported, Dawson, B. (Ont. Bd. of Ing.). Please note 
that at the time of preparing this policy, the Crook decision is 
under appeal. The Crook decision discussed the practice of 
“gapping.” “Gapping” means granting sick leave benefits to 
employees who are absent for pregnancy-related reasons 
benefits prior to childbirth, stopping the benefits when the 
child is born and reactivating them after the woman’s mater- 
nity leave absence is completed. The board of inquiry in 
Crook decided that “gapping” can be a violation of the Code. 


Crook also noted that section 25 (2) of the Code does not 
provide a defence to employers who rely on subsection 8 (c) 
and 10 of Regulation 282, under the Employment Standards 
Act to exclude pregnant women from benefits that are pro- 
vided under a contract of group insurance. 


. While pregnancy is an entirely normal condition, serious 


medical complications can arise involving some period of 
time during which the woman is unable to work. Pregnancy 
itself, cannot be classified as an illness; it is a unique condi- 
tion which does not fit appropriately into any other category 
for compensating time lost from work. 


After several years of debating whether or not pregnancy is 
“akin” to sickness or disability, the courts and provincial 
legislatures have acknowledged that the special needs associ- 
ated with pregnancy do not correspond to any other health- 
related condition. This recognition was crucial to advancing 
the development of pregnancy-related benefits. 


. See further Stagg v. Intercontinental Packers Ltd. (1992), 18 


C.H.R.R. D/392 (Sask. Bd. of Inq.). 
See section 10 of the Code for the definition of “harassment.” 


Peterson v. Anderson (1992), 15 C.H.R.R. D/1 (Ont. Bd. of 
Inq.). 


. See further Dudnik v. York Condominium Corp. No. 216 


(1990), 12 C.H.R.R. D/325 (Ont. Bd. of Inq.), reversed in part 
(1991) (sub nom. York Condominium Corp. No. 216 v. Dudnik 
79 D.L.R. (4th) 161 (Div. Ct.). 


. Zurich Insurance Co. v. Ontario (Human Rights Commission) 


(sum nom. Bates v. Zurich Insurance Co. of Canada) (1985); 
6 C.H.R.R. D/2948 (Ont. Bd. of Ing.); reversed 8 C.H.R.R. D/ 


130 OHRC Annual Report—1996—1997 


20. 


Dl 


Oe 


23: 


4069; (sub nom. Ontario (Human Rights Commission) v. 
Zurich Insurance Co.) 10 O.A.C. 220 (Div. Ct.), affirmed 
(1989), 70 O.R. (2d) 639, leave to appeal granted (1990), 73 
O.R. (2d) x (note) (S.C.C.); affirmed [1992] 2 S.C.R. 321. 


Bill 7 amended the Labour Relations Act (section 48 (12)(j)) 
to permit arbitrators fo interpret and apply human rights and 
other employment-related statutes, despite any conflict 
between those statutes and the terms of the collective agree- 
ment. 


See Ontario Secondary School Teachers’ Federation (District 
34) v. Essex County Board of Education, (April 4, 1996), 
unreported, Adams, J. (Ont. Div. Ct.). 


Where the sick leave or vacation leave or pay is calculated 
based on the period of time that a person has been “in service” 
or “continuously employed,” most arbitrators have held that 
employees who were off work because of maternity leave 
were entitled to include the period of time that they were not 
at work. If the collective agreement clearly excludes women 
who are on maternity leave from accruing sick leave or 
vacation leave/pay, the grievor should consider filing a human 
rights complaint with the Commission. 


Where the terms of the collective agreement indicate or imply 
that seniority is based on “service,” seniority should accumu- 
late during maternity leave. If the collective agreement says 
that seniority will not accrue while off on maternity leave, a 
complaint can be filed with the Commission. 
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BOARDS OF INQUIRY—FINAL DECISIONS 


Age 


Ancestry 


Colour 


Creed 


Ethnic Origin 
Family Status 


Handicap 


Harassment 


Marital Status 


Garbett v. Gustav Fisher; Margaret Fisher 
Potocnik v. City of Thunder Bay 


Abdolalipour v. Allied Chemical Canada Ltd. et al. 


Anishinabie v. The Near New Store et al. 


Daniels v. Regional Municipality of Hamilton-Wentworth Police 
Services Board et al. 


Gosal v. Ministry of Correctional Services Metro West Detention 
Centre et al. 


Naraine v. Ford Motor Company of Canada Ltd. et al. 


Gosal v. Ministry of Correctional Services Metro West Detention 
Centre et al. 


Naraine v. Ford Motor Company of Canada Ltd. et al. 
Av. B&C 
Crabtree v. Econoprint et al. 


Lewis v. York Region Board of Education, Ministry of Education 


Thomson v. Fleetwood Ambulance Service et al. 


_ Daniels v. Regional Municipality of Hamilton-Wentworth Police 


Services Board et all. 


AviB & C 


Gallagher v. The Regional Municipality of Hamilton-Wentworth 
et al. 


Ontario Human Rights Commission v. London Monenco 
Consultants Limited et al. 
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Place of Origin 


Race 


Reprisal 


Sex 


sexual 
Irientation 


Receipt of 
?ublic Assistance 


Boards of Inquiry 


Naraine v. Ford Motor Company of Canada Ltd. et al. 


Anishinabie v. The Near New Store et al. 
Abdolalipour v. Allied Chemical Canada Ltd. et al. 


Daniels v. Regional Municipality of Hamilton-Wentworth Police 
Services Board et al. 


Gosal v. Ministry of Correctional Services Metro West Detention 
Centre et al. 


Naraine v. Ford Motor Company of Canada Ltd. et al. 


Garbett v. Gustav Fisher; Margaret Fisher 


Gosal v. Ministry of Correctional Services Metro West Detention 
Centre et al. 


Anishinabie v. The Near New Store et al. 
Crane v. McDonnell Douglas Canada Ltd. et al. 
Crook v. Ontario Cancer Treatment and Research Fdn. et al. 


Dwyer, Sims v. Municipality of Metropolitan Toronto and the 
Attorney General 


Potocnik v. City of Thunder Bay 


Turnbull vy. Andre’s Restaurant et al. 


Dwyer, Sims v. Municipality of Metropolitan Toronto et al. 


Garbett v. Gustav Fisher, Margaret Fisher 


Rheaume v. Rene Leroux 
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Boards of Inquiry 


BOARDS OF INQUIRY—SETTLEMENTS 


Age 


Ancestry 


Breach of 
Settlement 


Creed 


Ethnic Origin 


Family Status 


Handicap 


Croal v. Pembroke Civic Hospital et al. 

Horton, Levenson, Moen v. SMW et al. 

Napast v. Canadian Pacific Hotels Corporation/Royal York Hote 
Pattison, Sethi, Jovanovic v. Robertson Building Systems et al. 
Lewis, Steiner v. Leeds and Grenville County Board of Education 


Medeiros v. Hornepayne Community Hospital et al. 


Ontario Human Rights Commission v. McDonnell Douglas 
Canada Ltd. 


Lewis and Steiner v. Leeds and Grenville County Board of 
Education 


Lewis, Steiner v. Leeds and Grenville County Board of 
Education 


Dalziel v. Potomac Construction Limited et al. 
Derosa (Bouchard) v. PKG Management Company et al. 


Henderson, Pirri v. Peel Condominium Corporation No.291 
et al. 


Wilcox v. Belmont Properties Inc. et al. 


Croal vy. Pembroke Civic Hospital et al. 


Main, Migneault, Byers v. Sudbury Joint Enterprises Carrying on 
Business as City Centre Cinema 


Ontario Human Rights Commission v. McDonnell Douglas 
Canada Ltd. 


Ontario Human Rights Commission v. 700 Bay Street Corp. 
Pattison, Sethi, Jovanovic v. Robertson Building Systems et al. 
Phillips, Thrasher, Adams-McInnes, Forde v. Whitby Psychiatric 
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Harassment 


Place of Origin 


Race 


teprisal 


teceipt of 
Public Assistance 


Boards of Inquiry 


Hospital et al. 


Angot v. Mauricia Kuperman and Jack Mann 

Boot v. Jim Martel 

Horton, Levenson, Moen v. SMW et al. 

Laitila v. The Corporation of the City of Timmins et al. 
Segodnia v. Tru-Wall Group Limited et al. 

Williams v. Park Property Management Inc. et al. 


Derosa (Bouchard) v. PKG Management Company et al. 
Wilcox v. Belmont Properties Inc. et al. 

Burney v. The Governing Council of the University of Toronto 
et al. 


Medeiros v. Hornepayne Community Hospital et al. 


Collins v. The Board of Education for the City of Etobicoke et al. 
Horton, Levenson, Moen v. SMW et al. 

Medeiros v. Hornepayne Community Hospital et al. 

Segodnia v. Tru-Wall Group Limited et al. 

Snowling v. City of St. Catharines et al. 

Williams v. Park Property Management Inc. et al. 


Wilcox v. Belmont Properties Inc. et al. 


Angot v. Mauricia Kupermanand, Jack Mann 

Dalziel vy. Potomac Construction Limited et al. 

Derosa (Bouchard) v. PKG Management Company et al. 

Dunn, Darosa v. Intercity Ford Sales et al. 

Horton, Levenson, Moen v. SMW et al. 

Laitila v. The Corporation of the City of Timmins et al. 

Page v. Niagara South Board of Education, Thorold Secondary 
School et al. 

Segodnia v. Tru-Wall Group Limited et al. 
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Boards of Inquiry 


Sex 


Sexual 
Harassment 


Sexual 
Orientation 


Sexual 
Solicitation 


Snowling v. City of St. Catharines et al. 
Vilneff v. Dreamworld 
Wilcox v. Belmont Properties Inc. et al. 


Williams v. Park Property Management Inc. et al. 


Boot v. Jim Martel 
Burns v. McDonnell Douglas Canada Ltd. 


Angot v. Mauricia Kuperman and Jack Mann 

Boot v. Jim Martel 

Horton, Levenson, Moen v. SMW et al. 

Laitila v. The Corporation of the City of Timmins et al. 
Segodnia v. Tru-Wall Group Limited et al. 


Burns v. McDonnell Douglas Canada Ltd. 


Boot v. Jim Martel 
Segodnia v. Tru-Wall Group Limited et al. 
Williams v. Park Property Management Inc. et al. 


DIVISIONAL COURT 


Age 


Ancestry 


Naimji v. North York Board of Education 
Wong v. Ottawa Board of Education et al. 


Chen v. Ontario Human Rights Commission 
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Colour 
Citizenship 


ethnic Origin 


Tandicap 
Tarassment 


lace of Origin 


face 


Naimji v. North York Board of Education 
Chen v. Ontario Human Rights Commission 


(ABOUCHAR & MOFFATT cases) 


Le Conseil des Ecoles Francaises de la Communaute Urbaine de 
Toronto and the Metropolitan Toronto School Board v. Gerry 
McNeilly, Katherine Laird, Board of Inquiry (Human Rights 
Code), and the Ontario Human Rights Commission; and 

James Lawrence Moffatt v. Kinark Child & Family Services, 
Harry Oswin, Gerry McNeilly, Katherine Laird, Mary Ann 
McKellar, Board of Inquiry (Human Rights Code), and the 
Ontario Human Rights Commission 


Chen v. Ontario Human Rights Commission 
Naimji v. North York Board of Education 


Elkas v. The Blush Stop Inc. et al. 


Moffatt v. Kinark Child & Family Services et al. 
Wong v. Ottawa Board of Education et al. 


(ABOUCHAR & MOFFAT cases) 


Le Conseil des Ecoles Francaises de la Communaute Urbaine de 
Toronto and the Metropolitan Toronto School Board v. Gerry 
McNeilly, Katherine Laird, Board of Inquiry (Human Rights 
Code), and the Ontario Human Rights Commission; and 

James Lawrence Moffatt v. Kinark Child & Family Services, 
Harry Oswin, Gerry McNeilly, Katherine Laird, Mary Ann 
McKellar, Board of Inquiry (Human Rights Code), and the 
Ontario Human Rights Commission 


Chen v. Ontario Human Rights Commission 


Naimji v. North York Board of Education 
Farooqui v. Ontario Human Rights Commission et al. 


Mark v. Ontario Human Rights Commission et al. 
Naimji v. North York Board of Education 
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Ontario Human Rights Commission and Hom v. Elijah Elieff et al. 
Wong v. Ottawa Board of Education et al. 


Reprisal Naimji v. North York Board of Education 
Mark v. Ontario Human Rights Commission et al. 


Stein v. Ontario Human Rights Commission et al. 


Sex Stein v. Ontario Human Rights Commission et al. 
Sexual 
Solicitation Stein v. Ontario Human Rights Commission et al. 
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Boards of Inquiry 


COURT OF APPEAL 


Age; Ancestry; Colour; Creed; Ethnic Origin; Place of Origin; 
Race; Sex 
(QUERESHI case) 


Ontario Human Rights Commission v. the Board of Education for 
the City of Toronto 


SUPREME COURT OF CANADA 


dandicap Pokonzie v. Ontario Human Rights Commission 


tace Malhotra v. Ontario Human Rights Commission 
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FINANCIAL 
STATEMENT 


The Commission’s approved year-end allocation for the 1996-97 
fiscal year was $10,818,100. The Ontario Human Rights Commis 
sion operates 16 offices throughout the province, including a heac 
office in Toronto. In addition to investigating and conciliating 
formal human rights complaints, the Commission’s staff ad- 
dressed 60,520 inquiries and made 22,607 referrals. 
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ublications of the Commission 


Human Rights Code, 1981 [updated 1995] (available through the 
Government of Ontario Bookstore) 


Accommodation of Persons with Disabilities 
Declaration of Management Policy 


| Developing Procedures to Resolve Human Righs Complaints within 
your Organization 

Employment Application Forms & Interviews 

Exceptions to the Equality Rights Provision of the Human Rights 
Code in the Workplace 

Guidelines for Assessing Accommodation Requirements for Persons 
with Disabilities 

Guidelines on Special Programs 

Human Rights in Ontario 

If You Have a Human Rights Complaint 

Know Your Rights Series: 

— Female Genital Mutilation and the Human Rights Code 
— AIDS & AIDS-related Illness and the Human Rights Code 
— Sexual Orientation and the Human Rights Code 

— Language 

oo Creed 

— Pregnancy 

Ontario Human Rights Commission—Annual Report 

Policy on Discrimination and Language 

Policy on Drug and Alcohol Testing 

Policy on Employment-related Medical Information 

Policy on Height and Weight Requirements 

Policy on HIV/AIDS-related discrimination 

Policy on Racial Slurs & Harassment & Racial Jokes 

Policy on Requiring a Driver’s Licence as a Condition of 
Employment 

Policy on Sexual Harassment & Inappropriate Gender-related 
Comment and Conduct 

Policy Statement with Respect to Exclusionary Scholarships 
Racial Slurs & Harassment & Racial Jokes 

Sexual Harassment and Other Comments or Actions about a 
Person’s Sex 
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Board of Inquiry Decisions 


Board of Inquiry Decisions are distributed by the Board of Inquiry 
(Human Rights) Office and can be found at the following libraries: 


Metropolitan Toronto Reference Library 
789 Yonge Street 
Toronto, ON M4W 2G8 


Brock University Library 
500 Glenridge Avenue 
St. Catharines, ON L2S 3A1 


University of Waterloo Library 
200 University Avenue West 
Waterloo, ON N2L 3G1 


Lakehead University Library 
Oliver Road 
Thunder Bay, ON P7B 5E1 


Laurentian University Library 
Ramsey Lake Road 
Sudbury, ON P3E 2C6 


Hamilton Public Library 
55 York Blvd. 
Hamilton, ON L8N 4E4 


Kingston Public Library 
130 Johnson Street 
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Kingston, ON K7L 1X8 


Kitchener Public Library 
85 Queen Street North 
Kitchener, ON N2H 2H1 


Ottawa Public Library 
120 Metcalfe Street 
Ottawa, ON KIP 5M2 


St. Catharines Public Library 
54 Church Street 
St. Catharines, ON L2R 7K2 


Thunder Bay Public Library 
216 South Brodie 
Thunder Bay, ON P7E 1C2 


Waterloo Public Library 
35 Albert Street 
Waterloo, ON N2L 5E2 


Windsor Public Library 
850 Ouellette Avenue 
Windsor, ON N9A 4M9 


Sault Ste. Marie Public Library 
50 East Street 
Sault Ste. Marie, ON P6A 3c3 


Jrganizational Chart 


The Ontario Human Rights 
Commission 


miss 
is ee Commissioners 
Commissioner 
Executive Registrar's 
Director Office 


Public Policy & 
Public Education 
Branch 


Legal Corporate Regional Services & 
Services Services ‘Systemic Investigation 
Branch Branch Branch 


Mediation Office of the Investigation Office of the 
Greater Toronto Area Greater Toronto Area 
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Complaints Processing Chart 


Nets Refer to 
Mediation Investigation 
Not wee | 
Settled Settled Investigation 


Not Settled 


s. 37(1) 


Settled 


Commission Decision to 
Refer to Board of Inquiry (s. 36) 
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Commission Decision to 
Refer to Board of Inquiry (s. 36) 


Not Refer to Board of Inquiry 
Ss. 36(2) 


Refer to Board of Inquiry 
s. 36(1) 


Reconsideration 
5371) 


Dismissal 
(Final) 


Board of Inquiry 
Recommended 
Board Held and Decision 
Rendered s. 39 & 41 


Complaint 
Dismissed 


Complaint 
Upheld 


BoardOrder 
s. 41 


Court Appeal (s. 42) 
Optional 
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THE ONTARIO HUMAN RIGHTS COMMISSION 


How do you contact the Commission? 
General Information and Inquiries (Toll Free) 1-800-387-9080 
TDD Access Ontario 1-800-308-5561 
TDD for 416 and 905 exchanges 1-800-309-1129 
Web Site: www.ohrc.on.ca 


HEAD OFFICE 
Ontario Human Rights Commission 
180 Dundas Street W. 8th Floor 
Toronto, Ontario M7A 2R9 
Tel: (416) 314-4500 
TDD: (416) 314-4535 


GREATER TORONTO REGION OTTAWA 
MEDIATION OFFICE 255 Albert Street 
180 Dundas St. W. Suite 401 
7th floor K1P 6A9 
M7A 2R9 
SUDBURY 
GREATER TORONTO REGION 159 Cedar Street 
INVESTIGATION OFFICE 2nd Floor 
180 Dundas St. W. P3E 6A5 
7th floor 
M7A 2R9 THUNDER BAY 
435 S. James St. 
HAMILTON Suite 337 
110 King Street West PTE 6E3 
Suite 310 
L8P 486 TIMMINS 
210 Spruce St. South 
KINGSTON Suite 103 
80 Queen Street P4N 2M5 
Suite 202 
K7K 6W7 WINDSOR 
215 Eugenie Street West 
LONDON Suite 100 
231 Dundas Street N8X 2X7 
Suite 303 
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Ontario 


Annual Report 


1998/1999 


“Recognition of the inherent dignity and of the equal 
and inalienable rights of all members of the human 
family is the foundation of freedom, justice and peace 


in the world. ”? 1948-1998 Universal Declaration of Human Rights 


Annual Report 
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Ontario 

Human Rights 
Commission 

Chief Commissioner 
180 Dundas Street West 


Toronto ON M7A 2R9 
Tel: 416.314.4541 


June, 1999 


Honourable Isabel Bassett 


Commission Peps) 


ontarienne des 
droits de la personne 


—— 


3 : Ontario 
Commissaire en chef 


180 rue Dundas ouest 
Toronto ON M7A 2R9 
Tel: 416.314.4541 


Minister of Citizenship, Culture and Recreation 


6th Floor, 77 Bloor Street West 
Toronto, Ontario 
M7A 2R9 


Dear Minister: 


Pursuant to Section 31(1) of the Ontario Human Rights Code, it is my pleasure to provide 


to you the Annual Report of the Ontario Human Rights Commission for the fiscal year 


1998-1999, for submission to the Legislative Assembly of Ontario. 


This report reflects the activities of the Commission to March 31, 1999. 


Yours sincerely, 


KeithiG, Norton, ©1@. BAS LIC B: 


Chief Commissioner 
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Message from the 


Chief Commissioner 


I am pleased to report to the Honourable Minister of Citizenship, 
Culture and Recreation, the Legislative Assembly and the 
people of Ontario on the work of the Commission during the 
1998-99 fiscal year. The Commission continues to face many 
challenges as we carry out our mandate under the Ontario 
Human Rights Code. 

For an unprecedented third year in a row, I can report 
solid progress in the reduction of the caseload. Despite a 35% 
increase in new complaints this year over last, we have again 
resolved more cases than we took in. For this achievement I want 
to thank the staff of the Commission for their hard work and 
commitment to improving our service to the people of Ontario. 

I also want to thank the management team which 
has demonstrated that money alone is not the answer to the 
problems the Commission has faced historically. Rather, creative, 
progressive and sound management is an essential component. 

Our mandate is to advance the public policy as set out 
in the preamble to the Code: 


“to recognize the dignity and worth of every person and 

to provide for equal rights and opportunities without 
discrimination that is contrary to law, and having as its aim 
the creation of a climate of understanding and mutual respect 
for the dignity and worth of each person so that each person 
feels a part of the community and able to contribute fully 

to the development and well-being of the community 

and the Province.” 


Ontario Human Rights Commission 


MESSAGE FROM THE CHIEF COMMISSIONER 


It has also been said that a society will be judged by how 
well it provides for its most vulnerable citizens. I feel compelled 
to urge each and every one of us to focus our attention and 
energy upon the needs of the homeless among us. Every level of 
government, the housing industry, community groups and each 
of us who is more fortunate must assume some responsibility to 
press for a more aggressive effort to make available appropriate 
and adequate accommodation for these our neighbours. 

If anyone doubts the seriousness of this problem, 
you need only walk with me from my home to my office any day 
of the week, to get a sense of its magnitude and its impact upon 
the physical well-being, the dignity and the sense of self-worth 
of the individuals affected. 

I conclude by expressing my growing confidence that 
the Commission, following several years of major change, is 
well positioned to carry out its mandate more effectively and 
that the goal of having a current caseload is within our grasp. 


Kerthe@eNorten, O.C7 BA LL.B) 
Chief Commissioner 
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Highlights of the Year 


ABOUT THE ONTARIO HUMAN RIGHTS COMMISSION 


The Ontario Human Rights Commission (OHRC or the 
Commission) is an arm’s length agency of government account- 
able to the Legislature of Ontario through the Minister of 
Citizenship, Culture and Recreation. The Commission’s principal 
functions are set out in the Human Rights Code (the Code) and 
include the investigation and settlement of human rights com- 
plaints. Under the Code, the Commission’s work also includes 
promoting human rights. 

The Code requires the Commission to submit an annual 
report on the activities of the fiscal year ending March 31. 


HIGHLIGHTS 1998-99 


HUMAN RIGHTS 
FILM & VIDEO FES 


FESTIVAL BDU 
SUR LES DRQ 


ET DE LA VIDEO 
[S$ DE LA PERSONNE 


A 


In 1998, we celebrated the 50th anniversary of the 
Universal Declaration of Human Rights here and 
around the world. Ontario had celebrations marked 
by conferences and special events, and the 
Commission was especially proud to have been 
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a major partner with the Greater Toronto Initiative 
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and the City of Toronto in the first annual Human 
Rights Film and Video Festival held in December 
1998. Also in 1998, the Government of Ontario intro- 
duced an Award for Outstanding Achievement 

in Human Rights, recognizing exceptional contribu- 
tions of individuals and groups in this province. 


1998-99 was also an important year for human 


rights decisions from the courts and boards of inquiry. The Court 
upheld the Board of Inquiry’s decision in the matter of 

Entrop v. Imperial Oil, a case dealing with discriminatory 

drug and alcohol testing in the workplace and its impact 

on persons with disabilities. 

The government also held consultations with disability 
groups on a discussion paper, Preventing and Removing Barriers 
for Ontarians with Disabilities, a document drafted as a prelude 
to new legislation. Although the Ontarians with Disabilities Act 
received first reading in November 1998, it was not passed when 
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the House prorogued in December 1998. The proposed Act gar- 
nered significant public and media attention. 

In the social area of housing, the Commission obtained 
a favourable position in Kearney, another important case. The 
case involved a challenge to the practice of screening tenants 
based on minimum income criteria. The practice involves a 
“30 per cent rule,” which is used to assess rental applications. 
Under this rule, tenant applicants have to disclose their income, 
and if the rent amounts to more than 30 per cent of the person’s 
income, the landlord often refuses to rent the property. 

The Board of Inquiry decided that this practice is 
contrary to the Human Rights Code. These types of screening 
tests were shown to have an adverse impact on single parents, 
recent immigrants and refugees, youth and those who receive 
social assistance. 

In June 1998, the Ontario legislature decided to proceed 
with legislation that would, among other things, allow landlords 
to ask tenants about income information in conjunction with 
other information, as a way to screen applicants. The Tenant 
Protection Act and amendments to the Human Rights Code 
became law. 

The Commission’s work also includes reviewing and 
providing input on reports that Canada submits to the United 
Nations’ Committee on Economic, Social and Cultural Rights. 


KEY OHRC ACCOMPLISHMENTS 


The Commission made significant strides in a number of areas 

during the 1998-99 fiscal year. These included: 

> improving the timeliness of handling the complaints caseload; 

> making its services to the public more efficient and accessible; 

and 

> increasing its education and information activities. 
Award-winning information technology has also comple- 

mented the Commission’s efforts to streamline and improve case 

processing. Known as the Case Management Information System 

(CMIS), this program enables the Commission to track and docu- 

ment each inquiry through every step of the complaints process 


including initial filing, mediation, investigation and resolution. 


Annual Report 1998-1999 9 


IBLE NSO IME Malis (Oe TIS NCIS UNI 


In 1998-99, the Commission: 

> had a caseload of 2,386 as of March 31, 1999 compared to 
2,745 at the same time last year; 

> opened 1,850 cases and resolved 2,218 cases, making 1998-99 
one of the most productive years in the Commission’s history, 
and for the third consecutive year, resolved more cases than 
it opened; 

> achieved a median age of cases that is under 12 months and 
dropping; and 

> sent 92 complaints to the Board of Inquiry (Human Rights), 
the largest number in the history of the Commission with the 
exception of the 1992-93 fiscal year. 


HIGHLIGHTS IN INQUIRIES AND CASE PROCESSING 


During the past year, the Commission’s call centre handled 
over 199,000 calls. A certain number of callers opted for the 
automated message, which provides basic information on how to 
contact the Commission, how to file a complaint and other infor- 
mation about the human rights process. A total of 40,112 callers 
spoke with inquiry service representatives. On average, the wait- 
ing time for these callers was 65 seconds. As part of this service, 
the Intake Unit assisted 1,850 persons in filing their complaints. 
The Mediation Office is now the first step in the 
Commission’s process after a complaint is filed. Mediation gives 
the parties a structured and speedy opportunity to resolve their 
complaint with Commission staff very early in the process. In 
1998-99, Mediation Services resolved almost half of all com- 
plaints (1,065 out of 2,218 cases resolved by the Commission 
in 1998-1999). The median completion time for these cases 
was six months. These high rates of success in resolving cases 
“up front” are having a positive impact on the Commission’s 
caseload. 
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With a steady decrease in caseload, the Commission 
can focus on addressing cases that are over two years old. 
This will enable the Commission to meet its commitment to the 
Ontario public to achieve a current caseload where all complaints 
are resolved within an average of twelve months. Based on cur- 
rent trends indicating a median age of open cases of less than 
12 months, this goal is within reach. 


EDUCATION AND COMMUNICATIONS ACTIVITIES 


Increasing public awareness and understanding of human rights 
is also an important part of the Commission’s work. As the 
Commission reduces its caseload, there has been a renewed 
focus on the Commission’s responsibilities in this area. 1998-99 
has been one of the most active years in Commission history. 
Commissioners and Commission staff delivered education and 

training to over 4,500 people this year. The Commission also: 

| > developed strategic partnerships for education and outreach 

with not-for-profit and employers’ associations, including 

the Human Resources Professionals Association of Ontario; 
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» initiated outreach to aboriginal communities focusing on 
human rights in the workplace through workplace training ini- 
tiatives with Miziwe Biik, the Native Women’s Resource 
Centre and the Native Friendship Centre in Fort Frances; 

> launched Human Rights: Policies and Practice in Ontario, 

a publication featuring an up-to-date compilation of all 
the Commission’s new policy work. The book was sent to 
thousands of community and advocacy groups in Ontario 


and across Canada; 


> conducted a province-wide public awareness campaign 
on sexual harassment in May 1998 on public transit; 

> provided information and assistance to over 1,000 employers 
and organizations, including policy advice on how to develop 
in-house anti-discrimination policies and practices; and 

> was a major partner in the first Toronto Human Rights Film 
and Video Festival in December 1998. 
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Issues in Human Rights 


In 1998-99, discrimination against people with disabilities 
remained one of the largest areas of complaints filed with 
the Commission. Disability was cited as a ground 760 times 
in complaints filed this year and this represented 25% of all 
grounds cited. 

Government initiatives were introduced for persons 
with disabilities this year, including the Ontario Disability 
Support Program from the Ministry of Community and Social 
Services in February 1999 and the tabling of the Ontarians with 
Disabilities Act (ODA) by the Minister of Citizenship, Culture 
and Recreation. 

The ODA began with a discussion paper, Preventing 
and Removing Barriers for Ontarians with Disabilities. This 
document was drafted as a prelude to new legislation and 
released in August 1998. 

The Commission responded to the paper, noting that 
the Human Rights Code alone has not been enough to achieve 
equal participation in society by people with disabilities. 

The Commission stressed the need for meaningful legislation 
with “teeth”. The Commission recommended that the govern- 
ment implement both regulatory and non-regulatory approaches 
to removing barriers. Also, barriers should be defined more 
broadly than those related to physical impediments. The 
Commission made a number of specific suggestions related 

to identifying barriers, removing them, and monitoring progress 
on their removal. 

Following consultation on its discussion paper, the 
government introduced the Ontarians with Disabilities Act. 
Although the Act received first reading in November 1998, 
it was not passed when the House prorogued in December 1998. 
The Minister has stated her intention to reintroduce the 
legislation in 1999, 
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The Ontario Human Rights Commission continues 
to follow these disability issues closely on a number of levels, 
ranging from processing complaints and presenting cases before 
boards and courts, to new policy work. 


Policy 
Accommodation of Persons with Disabilities 


In 1998-99, Commission staff undertook consultations on 
proposed changes to the Guidelines on Assessing Accom- 
modation Requirements for Persons with Disabilities. The 
Guidelines are the Commission’s interpretation of provisions 
relating to accommodation and undue hardship as set out in the 
Code. Throughout the consultation process, the Commission 
sought input on recent developments and, more specifically, on 
updates and revisions related to the standard of undue hardship 
and voluntary assumption of risk. 

Further consultations with disability-related groups 
and organizations throughout the province, as well as with 
non-disability groups and organizations, such as employers’ 
groups, business associations, service providers, and colleges 
and universities, are planned for Spring 1999. 

In partnership with disability groups, the Commission 
also held a two-day staff training conference in March 1999. 
The session sought to heighten sensitivity and awareness of 
disability issues. It also provided staff and disability groups 
with a unique opportunity to network as well as to communicate 
the Commission’s commitment to engage groups in a discussion 
of disability issues and the needs of this community. 

The Commission is committed to ensuring that all its 
services and facilities are accessible to clients with disabilities. 
The Canadian Hearing Society made inquiries this year about 
access to the Commission and the Ontario Public Service 
for clients who are deaf, deafened or hard-of-hearing. The 
Commission clarified its internal policy that sign language 
and text-based interpretation services are considered disability 


accommodations and are provided free of charge to clients upon 
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request. The Commission wrote to Management Board 
Secretariat on behalf of the Canadian Hearing Society regarding 
disability access to all government services. 

In addition, the Commission prepared a review plan 
containing a policy framework for evaluating the Commission’s 


own accessibility which is expected to take place in 1999-2000. 


HIV/AIDS Discrimination 


The Commission met with representatives from the Canadian 
HIV/AIDS Legal Network and the Canadian AIDS Society 

in September 1998 to discuss their joint paper, Legal, Ethical 
and Human Rights Issues Raised by HIV/AIDS: Where Do 

We Go From Here? Planning for 1998-2003. The Commission 
also provided written comment on their most recent document, 
HIV Testing and Confidentiality: Final Report. 


COMMISSION CASES 

Pat Muise v. Elmwell Investments Limited, 
E. |. Grossman and Morris Altman 

(Board settlement —- November 12, 1998) 


The complainant rented an apartment in a building owned 
by the respondent. She suffered from chronic emphysema and 
needed a motorized scooter as well as modifications to the build- 
ing for unassisted access to and from the building, her individual 
unit, and the underground garage. 

Under a mediated settlement, the respondents agreed to: 
> pay $3,000 in general damages; and 
>, modify the building and underground garage to improve 


accessibility. 


Bob Brown, Cyril Henry Dargewitcz, Nancy Dewell, by 
her Litigation Guardian Irvan Dewell and Mark Todd, 

by his Litigation Guardian Reina Todd v. Her Majesty 

the Queen in Right of Ontario and Ministry of Health 
(Board settlement — May 25, 1998) 


The four disabled complainants had applied to the Assistive 
Devices Program (ADP) for financial assistance to buy an 
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assistive device. They were turned down because they did not 
meet the age restriction that applied to the device they needed. 
The complainants alleged that the age-based eligibility criteria 
were discriminatory. 
At one time, all of the device categories in the ADP 
were subject to age-based eligibility criteria. In the years since 
the introduction of the program in 1982, most of the age restric- 
tions have gradually been removed. The device categories at issue 
in these complaints were the only categories that still carried 
restrictions. 
According to the settlement reached by the parties, 
the respondent will: 
> pay the complainants compensation for the expenses they 
incurred toward the purchase of the necessary assistive devices 
(between the time of application to the ADP and the present) 
that would not have been incurred had they been eligible 
for financial assistance under the program; 
> compensate the complainants for anticipated future expenses 
(from the present time until January 4, 1999) that would, 
but for the age restriction, be covered by the ADP; 
> write the complainants a letter of regret; and 
> amend the ADP so that by January 4, 1999, it “shall not contain 
criteria which either directly or indirectly violate the Ontario 
Human Rights Code.” 


The Commission is currently reviewing the new program 


introduced in January 1999. 


Brad Thomson v. 501781 Ontario Limited operating 
as Fleetwood Ambulance Service, and Ontario Public 
Service Employees Union (Divisional Court decision — 
January 25, 1999) 


Mr. Thomson’s complaint was based on a collective agreement 
which reduced an employee’s vacation entitlement by 1/12 for 
each full month that an employee was absent from work. The 
complainant had been absent for several full months because of 
an injury for which he received Workers’ Compensation benefits. 
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Result at Board: The Board of Inquiry held that: 

> a policy which pro-rates vacation entitlement for each month 
worked has an adverse impact on persons with disabilities, 
and that, therefore, the collective agreement provisions 
breached the Code; and 

> OPSEU was not liable, as it was able to establish that it had 
tried for years to remove the clause from the agreement. 


The Board ordered the employer to: 
> stop applying the clause in question; and 
> pay the complainant the value of the lost days of vacation plus 
interest, and $1,000 in general damages. 


The respondent appealed to the Divisional Court. 


Result at Divisional Court: In finding for the respondent, 
the Divisional Court considered itself bound by the very recent 
Court of Appeal decision in Orillia Soldiers’ Memorial Hospital, 
which held that an analogous provision — another employment 
benefit tied to working — was “reasonable and bona fide 

in the circumstances.” The Court of Appeal commented that, 

by the very nature of the issue, “accommodation” was not 
possible. The Court set aside the Board of Inquiry decision 

and ordered the Commission to pay $3,000 in costs. 


Status: The Commission is seeking leave to appeal, pending 
results in the ongoing appeal of the Orillia Soldiers’ Memorial 
Hospital case. 


Martin Entrop v. Imperial Oil Limited 
(On appeal to the Court of Appeal) 


The complainant had been employed by the respondent company 
for 18 years when the respondent introduced a new Alcohol 

and Drug Policy. Under this policy, the complainant was required 
to disclose to the respondent that some years prior, he had had 
an alcohol problem. 
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As a consequence of this forced disclosure, and again 
pursuant to the provisions of the company’s Alcohol and Drug 
Policy, the complainant was removed from his safety-sensitive 
job to a less desirable job. As well, the complainant was subject 
to a restrictive reinstatement process that involved ongoing 
undertakings and controls. He filed a complaint with the 
Commission alleging that he had been discriminated against 
on the basis of handicap and that he had been subject to reprisal. 


Result at Board: In a series of separate decisions, the 
Board decided in favour of the complainant on each issue. 
The respondent appealed to the Divisional Court. 


Result on Appeal: On February 6, 1998, the Divisional 
Court dismissed the respondent’s appeal in its entirety and 

held that the Board’s findings were “reasonable” and supported 
by the evidence, and that the Board had correctly interpreted 
sections 5 and 17 of the Code. The respondents successfully 
sought leave to appeal to the Court of Appeal. 


Status: The Ontario Court of Appeal heard the appeal on 
January 18 and 19, 1999. The Court’s decision is pending. 


TENANT PROTECTION AND RECEIPT OF PUBLIC ASSISTANCE 


A key factor in the fight against homelessness is the ability 
to access affordable housing. In Ontario, the Commission has 
actively supported the need to protect individuals from landlords 
who screen potential tenants solely based on their income infor- 
mation. Several studies show that refusal to rent because of 
an absence of rental or credit history can result in adverse dis- 
crimination for vulnerable persons on grounds prohibited under 
the Code, such as age, place of origin, receipt of public assistance 
or family status. 

The following cases describe this year’s developments 


before the courts and boards of inquiry in this area. 
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COMMISSION CASES 

Dawn Kearney, JL and Catarina Luis v. Bramalea 
Limited (now Bramalea Inc.), The Shelter Corporation 
and Creccal Investments Ltd. 

(Board of Inquiry decision - December 22, 1998) 


This case dealt with the legitimacy of the “30 per cent rule,” a 
standard widely used by landlords when assessing rental applica- 
tions. Under the “30 per cent rule”, landlords require tenant 
applicants to disclose their income, and based on this informa- 
tion, they decide whether or not to rent to them. If the rent 
amounts to more than 30 per cent of the person’s income, the 
landlord often refuses to rent the property. 

The effect of the “30 per cent rule” is to require that 
prospective tenants have a minimum level of income to be eligi- 
ble for accommodation. The complainants challenged this prac- 
tice, alleging that this criterion excludes persons who are young, 
female, single, new to Canada, single parents and/or those in 
receipt of public assistance from acquiring decent rental space. 


Result at Board: The Board of Inquiry held a lengthy and 

complex hearing. It ruled that: 

> the respondent Bramalea used a minimum income criterion of 
25% rent-to-income ratio in assessing applications; respondent 
Shelter used a range from 30% to 34%; respondent Creccal 
used a criterion of $22,000 annual income; 

> statistical evidence demonstrated that landlords’ use of such 
criteria has a disparate impact on people on grounds prohib- 
ited under the Code, such as race, sex, marital status, family 
status, citizenship, place of origin, age and receipt of public 
assistance; 

> the landlords did not establish a defence under section 11 of 
the Code, since they could not prove that using such criteria 
was reasonable or bona fide. Moreover, since using a rent-to- 
income ratio (or a minimum income criterion) has no predic- 
tive value as to whether a tenant will default, the landlords 
could not establish that stopping the use of such criteria would 
cause undue hardship; and 
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> rent-to-income ratios and minimum income criteria breach the 
Code, whether used alone or in conjunction with other criteria 
or requirements. 

The Board ordered the respondents to pay general dam- 
ages to the three complainants — $5,000 for one and $4,000 for 
the other two, as well as certain specific damages. 

(Note: Currently, eight more complaints dealing with 
similar issues stand before the Board of Inquiry. The events that 
gave rise to the complaints in Kearney and the cases currently 
before the Board of Inquiry pre-dated amendments to the Code 
and to the Tenant Protection Act (discussed later). The Board of 
Inquiry decision in Kearney does not consider the new legislative 
changes.) 


Status: The respondents have filed a Notice of Appeal 
to Divisional Court. 


OHRC and Lise Rhéaume v. René Leroux and 
Rencar Construction Ltd. 
(Divisional Court decision —- January 25, 1999) 


The complainant alleged that she spoke to the appellant when 
she called about renting an apartment that had been advertised 
in a local newspaper. She claimed that when she informed the 
appellant she was on “Mother’s Allowance” in response to his 
question as to where she worked, he told her that he did not rent 
to people receiving Mother’s Allowance. The appellant denied 
having this conversation, but said that he spoke briefly to a 
woman who would not disclose the amount of income she 
receives from the Province. 


Result at Board: In its August 23, 1996 decision, the Board 
found that the appellant discriminated against the complainant in 
accommodation by refusing to consider her as a prospective 
tenant because she was receiving public assistance. The Board 
preferred the complainant’s evidence to that of the appellant, and 
found that although the appellant did rent to tenants on public 
assistance, he decided not to consider the complainant’s 
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application because she was receiving Mother’s Allowance. 
The respondent appealed the decision. 


Result at Divisional Court: In a two to one split, the 
Divisional Court upheld the Board’s finding of discrimination 

in housing on the basis of receipt of social assistance. The issues 
before the court were procedural in nature: delay, addition of 
parties to the proceeding and the necessity of having a transcript 
of the proceedings before the Board. 


The majority held that: 
> a four-year delay was unfortunate, but did not impact on the 
fairness of this hearing; 
> adding the corporation as a respondent raised no new issues 
before the Board of Inquiry; and 
> the absence of a transcript did not amount to a denial of 


natural justice. 


Legislative developments 


On June 17, 1998, Ontario’s new Tenant Protection Act came 
into effect. During debate on the Act, the Commission had 
argued that landlords should not screen potential tenants based 
on income information. Although the Act does allow the use 
of income information, it is restricted to prescribed circumstances. 
Section 212(1) of the new Act amends the Code by 
creating section 21(3), an exception to the Code’s section 2 
protection against discrimination in housing accommodation. 
The exception allows the use of income information, but only 
in specific instances as outlined in new regulations. 
> These new regulations permit a landlord to ask for and 
consider income information, but only in conjunction with 
one or more other forms of information, such as rental 
history, credit references and credit checks, if available. 
> Landlords may not use minimum income as a criterion nor 
may they apply a maximum rent-to-income ratio as a cut-off 
rule in the absence of evidence that they considered other 
information where such information is available. 
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> Under the regulations, landlords may not refuse to rent to 
someone simply because rental history, credit check or credit 
reference information does not exist. 

> Landlords who conduct credit checks without seeking autho- 
rization from the rental applicants may not be able to benefit 
from the regulations’ protection. 


The Commission will continue to accept complaints from 
people who believe they have suffered discrimination in housing 
accommodation under the Code in order to support an under- 
standing that is consistent with basic principles of human rights 
and the law. 


INSURANCE 


In 1998-99, the Commission finalized a research paper on 

human rights in insurance. A background paper outlines how 

the risk criteria used by insurance companies are often based 

on stereotypes and personal characteristics, which constitute 

a prohibited ground under the Code. The paper outlines steps 

the Commission might take in response to such problems. 

These include: 

> citing legal principles that promote protection from discrimi- 
nation in insurance on prohibited grounds of the Code when 
litigating cases; 

> reviewing complaints with an eye to further developing 
positive case law in this area; 

> continuing to argue in favour of insurance classification 
schemes that do not determine risk based on characteristics 
which constitute a prohibited ground under the Code; 

> seeking an amendment to Regulation 321 of the Employment 
Standards Act, which discriminates against pregnant women 
in employment insurance benefits; 

> supporting increased public control over underwriting criteria 
that can be used in disability insurance; and 

> engaging in an ongoing dialogue with the Financial Services 
Commission of Ontario (FSCO) regarding issues related 


to discrimination in insurance. 
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The Commission sought the input of the FSCO, which 
offered preliminary comments. A first meeting was recently held 
between the two agencies. The Commission is planning further 
consultation and the release of a final paper with recommenda- 
tions in the coming fiscal year. 

The Commission also met with a large private insurance 
company, upon its request, to discuss the application of the 
Human Rights Code from both an employer and service provider 
perspective. 


RACE AND RACE-RELATED GROUNDS 


22 


The grounds of race and colour were cited most frequently 
among complaints filed in 1998-99. These grounds were cited 
828 times, and represented 27% of all grounds cited. 

In the past year, the Commission developed a proposal 
to conduct research in the area of multiple and intersecting 
grounds of discrimination. This is an emerging issue in dialogues 
on human rights, equality, discrimination and equal treatment. 
Preliminary indications show that persons who experience 
discrimination on more than one ground of discrimination 
experience the impact in a way that is significantly greater 
than the sum of the individual parts. Race is a key area 
of this research project. 

The issue of multiple grounds was raised at the 1998 
meeting of the Canadian Association of Statutory Human Rights 
Agencies (CASHRA) in Halifax, Nova Scotia. The Commission 
will be examining the impact of multiple and intersecting 
grounds of discrimination with a view to developing an analytical 


~ model that is significantly different from the current single- 


ground approach. 


COMMISSION CASES 

Maxwell B. Nelson v. Durham Board of Education 
and Don Peel 

(Board of Inquiry decision — August 28, 1998) 


Mr. Nelson worked for the Durham Board of Education, 
first as a teacher, then as the first black vice-principal. He aspired 
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to become a principal, but was unsuccessful. At the time of 

Mr. Nelson’s attempts to become a principal, there were no black 
principals. Mr. Nelson alleged discriminatory treatment in his 
experiences between 1977 and 1989, when he resigned from the 
school board. 


Result at Board: The Board of Inquiry found direct 
discrimination in the following areas of the complainant’s 
employment: 
> delay in the complainant’s reclassification from vice-principal 
“B” to vice-principal “A”; 
> delay in granting the complainant’s “release time” 
(time away from teaching duties to help administrators 
carry out administrative duties); 
> treatment of the complainant in his unsuccessful applications 
for promotion to principal; 
> treatment of the complainant in his unsuccessful applications 
for transfer (to position of vice-principal at other schools 
of the Durham Board); and 
> unfair allocation of release time following Nelson’s transfer 
to a different school (after years of unsuccessful attempts 
to transfer). 


The Board also found evidence of systemic discrimina- 
tion, noting that the following elements created a climate in 
which characteristics such as race and colour became factors in 
decisions made by the school board: 
> informal guidelines governing employment processes 
(up to 1987); 

> inconsistent application of criteria for advancement; 

> subjective decision-making regarding approval for courses 
required for promotion; and 

> lack of clear or written policies with respect to promotion, 


rotation (transfer), and release time. 


Status: The Board will address the issue of remedy in late 
March 1999. 
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Coldmatic Refrigeration of Canada, George Zafir 
and Brian Palmer v. Luis Espinoza and OHRC 
(Divisional Court decision - October 13, 1998) 


The complainant, Luis Espinoza, was fired after he was involved 
in a fight at work provoked in part by a racial slur. 

Mr. Espinoza alleged that Spanish-speaking workers 
with the respondent company were subjected to insulting 
and humiliating comments as well as differential treatment, 
such as arbitrary discipline and excessive monitoring. 


Result at Board: In its 1995 decision, the Board of Inquiry 

held that: 

> the complainant had been subjected to discrimination in the 
workplace on the basis of his ethnic origin and place of origin; 

> language, one of the many identifying features of ethnic origin, 
can be addressed through that protected ground; and 

> an imbalance of power was the operative dynamic in the 
workplace and it had a discriminatory effect. 


The Board order included monetary damages and 
broad-reaching policy remedies designed to prevent future 
discrimination and harassment. The respondents appealed the 
Board decision to the Divisional Court. 


Result at Divisional Court: The Court dismissed the appeal 

and supported the Board’s findings, holding that the Board: 

> did not err in considering hearsay evidence as to the timing 
of Mr. Espinoza’s dismissal as this evidence was not critical 
to its finding on that issue; 

> did not err in admitting similar fact evidence pertaining to the 
applicant company’s subsequent conduct in the circumstances 
of this case; and 

> had ample evidence to support its conclusion that a poisoned 
environment existed and that the treatment accorded to 
Mr. Espinoza by the appellants was based on his ethnic 
origin and place of origin. 

The Court awarded costs of $3,000 to Mr. Espinoza. 
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Naraine v. Ford Motor Co. Ltd. 
(on appeal to the Divisional Court) 


The complainant, a person of East Indian origin from Guyana, 
worked for the Ford Motor Company in Windsor for over 

nine years. He alleged that his working environment was 
poisoned by racist graffiti and racist comments that were directed 
at him and, in some instances, at other visible minority em- 
ployees. The complainant also alleged that he was given inferior 
work assignments and training, and that he was subject to a 
higher level of scrutiny and discipline than were other employees. 
In the last three years of his employment, Mr. Naraine was 
subject to progressive discipline, ultimately resulting in his 
termination for an alleged altercation with a co-worker. 


Result at Board: The Board found that: 

> apart from one racially charged incident with a security guard, 
there was no direct causal connection between the disciplinary 
incidents and race; 

> name-calling and graffiti should be recognized for their 
inherently destructive effect on racial equality in the 
workplace; 

> evidence of direct supervisory involvement in and knowledge 
of the poisoned work environment was sufficient to establish 
corporate liability; 

> as the complainant was increasingly taunted in the poisoned 
work environment, his outbursts became more frequent; 

> the respondent failed to take seriously or investigate the 
allegations of unfair treatment; 

> a causal connection between the poisoned environment and 
the complainant’s termination was established; and 

> this was not an appropriate case for any findings of personal 
liability given the systemic nature of the racial discrimination. 


The Board ruled on the issue of damages in a separate, 
December 1996 decision in which it ordered the respondent to: 


> reinstate Mr. Naraine; 
> make the necessary training available to Mr. Naraine so that 
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he could become conversant with technological developments 
since his termination; 

> pay for any reasonable counselling expenses associated with 
the reintegration process; 

> pay special damages, including compensation for loss of 
seniority increments, pension benefits, employment benefits 
and vacation entitlement to Mr. Naraine for the amount that 
he would have earned from the date of discharge to the date 
he began to work with another company; and 

> pay $30,000 in general damages: $20,000 as compensation 
for the “intrinsic value of the infringement of his rights 
and as compensation for the experience of victimization,” 
and $10,000 for “mental anguish caused by the respondent’s 
recklessness in contravening the Code.” 


The Board also awarded prejudgement interest. The 
respondent filed a Notice of Appeal for both Board decisions. 


Status: The appeal was heard in Divisional Court 
on February 4, 1999. The Court’s decision is pending. 


Michael McKinnon v. Her Majesty the Queen in Right 
of Ontario (Ministry of Correctional Services), Frank 
Geswaldo, George Simpson, P. James and Jim Hume 
(Board of Inquiry decision - April 28, 1998) 


The complainant, a person of native Canadian ancestry, worked 
as a correctional officer with the Ministry of Correctional 
Services. The complainant alleged discrimination and harassment 
‘in employment on the basis of race, ancestry, and place of origin, 
and alleged acts of reprisal against him for claiming his rights 


under the Code. 


Result at Board: The Board held that: 

> the complainant suffered discrimination, harassment, and 
reprisals at the hands of the respondents; 

> the personal respondents were liable for racial discrimination 
and harassment for their use of racial slurs, and their 
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involvement in several of the “targeting incidents”; 

> additional personal respondents, both members of senior 
management, were liable for their role in discriminatory 
decisions concerning the complainant’s working conditions; 

> the complainant and his wife had been discriminated against 
when they were denied the entry-level management positions 
for which they had each applied; 

> senior management’s failure to take appropriate and timely 
measures to deal with Mr. McKinnon’s complaints infringed 
his right to be free of discrimination in employment in that 
a “poisoned work environment” was permitted to exist; 

> the Ministry was jointly and severally liable with the personal 
respondents for discrimination; and 

> the Ministry was vicariously liable for its employees’ wrongful 
conduct and thus jointly and severally liable with the other 
respondents for harassment. 


The Board ordered substantial general and special 

damages. It also ordered the Ministry to: 

> promote the complainant and his wife to the entry-level 
management positions to which they had applied and were 
previously denied; 

» relocate the personal respondents, and ensure that they 
do not work with him again; 

> amend its files and destroy all materials relating to the 
human rights complaint; 

> publish the Board’s decision and order; and 

> establish a training program. 


Status: The Ministry has substantially complied with the 
Board’s order. The complainant has made further/new allegations 
of ongoing harassment and reprisal against him by the Ministry, 
which he has asked the Board to consider. The Board has 
reserved its decision on whether it can assume immediate juris- 
diction to hear these new allegations or whether it will be neces- 


sary for the Commission to undertake a full investigation first. 
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In 1998-99, age accounted for 6% of grounds cited in com- 
plaints filed this year. The ground protects the rights of both 
older and younger persons. 1999 has been designated as the 
International Year of Older Persons. 


COMMISSION CASES 

Donald Andrews and Robert McEllistrum v. London 
Police Services Board and London Police Association 
(Board settlement - September 3, 1998) 


The complainants alleged discrimination on the basis of age 

because of the respondents’ rule that police officers must retire 

at age 60. The collective agreement also included this compulsory 

retirement rule. In a board-mediated settlement, the London 

Police Services Board and the London Police Association agreed 

to the following settlement terms: 

> the respondents will change the compulsory retirement age for 
police officers in the collective agreement from 60 to 65 years; 

> all police officers who would have been required by the 
collective agreement to retire during 1998, may continue 
working, subject to the amended collective agreement; and 

> the London Police Services Board will pay the complainants 
comprehensive general and specific damages. 


FAMILY STATUS 
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Under the Code, family status is defined as the state of being 
in a parent-child relationship. 

In December 1998, the Board of Inquiry made a key 
decision that identified, among other things, that the use of 
rent-to-income ratios by landlords has a disparate impact on 
individuals protected under the Code on the ground of family 
status. The Kearney decision is described in detail above in the 
section dealing with Tenant Protection. Differential treatment 
based on family status, such as adult-only buildings, also violates 


the Code. 
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COMMISSION CASES 

John Leonis v. Metropolitan Toronto Condominium 
Corporations Nos. 741 (Trillium); 742 (Vista); and 634 
(Skypark) (Board of Inquiry decision —- June 10, 1998) 


The complainant, who had a daughter under the age of 16, 
resided in a building that restricted the use of its recreation 
facilities for those under 16. The condominium did significantly 
alter its “Children’s Rules” in 1996 and 1997 to allow greater 
use of the facilities by children. 


Result at Board: The Board of Inquiry held that: 

> “occupancy of accommodation” includes the occupancy 
of a condominium unit; 

> use of the recreation centre comprises an integral part 
of the complainant’s occupancy of his unit; 

> the centre is not a “recreational club” within the meaning 
of section 20(3) of the Code; 

> the rules in question have a disparate negative impact 
on parents of young children; 

> allowing children unrestricted access to the centre at all 
times would cause undue hardship to the respondents, given 
the impact on other unit owners who use the centre; 

> the children’s rules in existence at the time of the complaint 
were not reasonable and bona fide because they did not 
accommodate the complainant’s needs short of undue 
hardship; and 

> the revised rules adequately accommodate the needs 


of parents. 


The Board ordered the respondents to: 
> pay the complainant $500.00 in general damages; and 
> ensure that at least one place on the recreation committee 
be made available to a unit holder who has a child under 


16 years of age. 
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COMMISSION CASES 
Brendan Henry v. Toronto Honda and Mort Ison 
(Board settlement — December 2, 1998) 


The complainant, a Seventh Day Adventist, alleged that 
his employer discriminated against him on the basis of creed 
when he was fired from his job as a mechanic. The complainant 
alleged that he was let go because he would not work Saturdays. 
The personal respondent asserted that the lay-off resulted from 
a shortage of work for mechanics. 

The parties agreed to settle the matter. Under the terms 
of the settlement, the respondent will: 
> pay $4,000 general damages; 
> pay $320 damages for lost wages; and 
> make an addendum to its Employee Manual, stating that 

Toronto Honda will accommodate religious observance 


requirements. 


SEXUAL ORIENTATION 
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1998 was an important year for members of the gay and lesbian 
community. The Supreme Court of Canada came down in favour 
of equality rights in the landmark case Vriend. Although the case 
originated in Alberta, the Commission intervened as a member 
of the Canadian Association of Statutory Human Rights Agencies 
(CASHRA), along with many other human rights agencies, 

to establish that the Canadian Charter of Rights and Freedoms 
(Charter) should protect people even when laws are silent 

on human rights, and not just when laws expressly violate 
human rights. 

Also in 1998, two key cases were decided in the Ontario 
courts, Rosenberg and OPSEU, both affirming the equality rights 
of gays and lesbians by including their relationships in the defini- 
tion of “spouse.” In OPSEU Pension Plan Trust Fund v. Ontario 
et al. the court examined the Public Service Pension Plan of the 
Province of Ontario, and held that ongoing distinctions between 
the Plan for same sex and opposite sex couples were a violation 
of section 15 of the Charter. 
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Although the Commission was not a party to the OPSEU 
case, it has important implications for the Commission. At 
present the Commission is unable to challenge discriminatory 
legislation that uses an opposite-sex definition of spouse because 
the Human Rights Code itself contains discriminatory definitions 
of spouse and marital status. As these decisions work their 
way up the courts, however, the words of the Supreme Court 
of Canada in Vriend are especially appropriate: 


“... groups that have historically been the target of discrimina- 
tion cannot be expected to wait patiently for the protection of 
their human dignity and equal rights while governments move 
toward reform one step at a time. If the infringement of the 
rights and freedoms of these groups is permitted to persist 
while governments fail to pursue equality rights diligently then 
the guarantees of the Charter will be reduced to little more 
than empty words.”' 


Despite these decisions, the Ontario government has not 
amended the large number of statutes (at least 65) that continue 
to violate the Charter on the ground of sexual orientation. The 
Attorney General indicated his intention to wait until the release 
of the Supreme Court of Canada’s decision in M. v. H. 


COMMISSION CASES 

James Lawrence Moffatt v. Kinark Child & Family 
Services and Harry Oswin 

(Board of Inquiry decision - December 2, 1998) 


The complainant, a gay man, was fired shortly after he became 
the foster parent of a male youth. He alleged that he was dis- 
criminated against because of the respondent’s stereotypical views 
associating homosexuality with pedophilia and because of a per- 
ceived handicap (AIDS). The complaint also included the grounds 
of family status and reprisal. 


Result at Board: The Board of Inquiry decided in favour 
of the complainant and made the following findings: 


1: (1998) 1 SCR 493 
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> Mr. Moffatt was subjected to a poisoned work environment 
because of rumours and gossip stemming from his sexual 
orientation; 

> the respondents failed to take adequate steps to investigate 
and address the complainant’s concerns about harassing 
rumours; 

> this failure constituted an infringement of the complainant’s 
right to be free of discrimination in employment; 

> the evidence did not indicate, however, that the decision 
to dismiss Mr. Moffatt was motivated by an intention to 
retaliate against him for having claimed his human rights, 
nor did the evidence establish that the dismissal was linked 
to his human rights claim; and 

> reprisal did constitute a factor in the 1991 sexual abuse report 
made by the respondents (The report contained misleading 
information sent to the Children’s Aid Society, in part, because 
of Mr. Moffatt’s human rights claim.). 


Status: Hearing dates on the issue of remedy have not yet 
been set. 


Vriend et al. v. Alberta (Supreme Court of Canada 
decision — April 2, 1998) 


The Commission participated in this case at the Supreme Court 
of Canada in its capacity as a member of the Canadian 
Association of Statutory Human Rights Agencies (CASHRA), 
which intervened in support of the appellant, Delwin Vriend. 
The case began when Vriend, who worked at King’s 
College in Edmonton, Alberta, was fired shortly after disclosing 
to his employer that he was a homosexual. The Alberta Human 
Rights Commission advised Vriend that he could not file a 
human rights complaint because sexual orientation is not 
included as a protected ground under Alberta’s human rights leg- 
islation, the Individual Rights Protection Act (IRPA). Vriend then 
sought a court declaration that the [RPA violates section 15 
of the Charter by failing to prohibit discrimination on the basis 
of sexual orientation. 
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Result at Court of Queen’s Bench: The lower court agreed 
with Mr. Vriend and found that Alberta’s human rights legisla- 
tion violated the Canadian Charter of Rights and Freedoms. 

The court effectively held that the Government of Alberta has 

a positive obligation under the Charter to legislate protection 
from discrimination based on sexual orientation, and that there- 
fore such protection should be “read into” the legislation. 

The Government of Alberta appealed this decision. 


Result at Court of Appeal: In a two-to-one decision, the 
Alberta Court of Appeal reversed the lower court and ruled in 
favour of the government, holding that the omission of sexual 
orientation as a protected ground did not constitute a Charter 
violation. Mr. Vriend appealed to the Supreme Court of Canada, 
where CASHRA intervened to support his position. 


Result at Supreme Court: In its April 2, 1998 decision, the 
Supreme Court of Canada found that the Charter applied to 
omissions in legislation and to the legislature’s regulation of pri- 
vate activity. The Court further found that the failure to include 
sexual orientation as a prohibited ground in the JRPA violated 
the equality rights of gays and lesbians without justification. 


MARITAL STATUS 


In 1998-99, two key issues of interest were in the area of 
discrimination based on marital status. One was the issue of 
whether or not same-sex couples could apply for benefits based 
on their marital status. 

The other was whether the protection under the Code 
for marital status extended to couples who faced discrimination 
based on their association in the relationship as a married 


partner. 
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COMMISSION CASES 
Attorney General of Ontario v. M. and H. 
(on appeal to the Supreme Court of Canada) 


This case began in the courts and was never the subject of 

a human rights complaint. The Commission sought involvement 
as an intervenor because of the important and precedent-setting 
human rights issues at stake. 

Following the breakdown of their 12-year relationship, 
the respondent “M” asked the court for a support order against 
“H,” her former partner. She argued that the opposite-sex defini- 
tion of “spouse” in section 29 of the Family Law Act, which 
precluded an application for support in the context of a lesbian 
common law relationship, denied her the equality rights 
guaranteed to each individual under section 15 of the Charter. 

Both the original court and the Court of Appeal ruled 
in “M’s” favour, holding that the Family Law Act’s definition 
of “spouse” violated the Charter. 

“H” appealed to the Supreme Court of Canada, where 
the Commission successfully applied for leave to intervene, and 
in its submissions, supported “M’s” position. The Commission 
argued that the opposite-sex definition of “spouse” in the Family 
Law Act is discriminatory and violates principles of equality 
under section 15 of the Charter. 


Status: This case was argued before the Supreme Court 
of Canada on March 18, 1998. The decision was still pending 
as of March 31, 1999. 


“OHRC and Mr. A. v. Mr. B., Mr. C. and D. Ltd. 


(Divisional Court decision - January 19, 1999) 


This case calls into question whether the terms “marital status” 
and “family status” are broad enough to encompass situations 
where a person is differentially treated because of the specific 
identity of their spouse or child. 


Result at Board: The Board of Inquiry made a factual finding 
that the complainant had been fired because of the actions 
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of his wife and daughter. The Board then held that this 
was discrimination on the basis of family and marital status. 


Result on appeal: The Divisional Court did not overturn 
the Board’s finding of fact, but said that differential treatment 
because of the particular identity of one’s spouse or child 
does not amount to discrimination on the basis of family 


or marital status. 


Status: The Commission is considering the legal implications 
of the Divisional Court decision and may seek leave to appeal 
further in this case. 


SEX AND GENDER IDENTITY 


Last year the Commission made a public commitment to develop 


a policy position on the rights of transgendered individuals. 
This year, the Commission began research and consultation 
with community groups and individuals in the transgendered 
community. At present, the Code does not explicitly include 
gender identity as a protected ground of discrimination. 
The following points summarize results of the 
Commission’s research and consultation to date: 
> the transgendered community is profoundly marginalized 
and experiences significant social stigma; 
> these factors, as well as high levels of discrimination 
in employment and services and social stereotyping make 
a progressive understanding of gender identity both timely 
and compelling; 
> Ontario’s existing legal structure can support a progressive 
understanding of the Code to protect transgendered persons 
effectively. There is a close relationship between sex discrimi- 
nation and gender discrimination — specifically, discrimina- 
tion based on gender characteristics or stereotypes that 
are different from a person’s birth-assigned gender; and 
> the Commission will continue to accept complaints related 
to gender identity under the ground of sex. 
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Consultation will continue to further develop policies 
and practices relevant to issues of discrimination based on 


gender identity. 


SEXUAL HARASSMENT 
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Following the tragic death of Theresa Vince at the hands of her 
manager in 1997, a coroner’s jury made a number of recommen- 
dations on the issue of sexual harassment. These recommenda- 
tions included several to the Ontario Human Rights Commission, 
all of which were accepted by the Commission and 

acted upon. 

As part of these initiatives, the Commission also 
launched a public awareness campaign in 1998 to promote 
awareness of the issue. 

As a result of the Vince Inquiry, Commission 
staff introduced a new procedure to help victims of 
sexual harassment identify potential situations of 
violence and refer them to appropriate community 
services including the police. In May 1998, staff 
began to ask callers whether they felt that their per- 
sonal safety was at risk. Of the 460 sexual harass- 
ment-related calls that were received from this period 
onwards, 107 (23%) indicated a perceived threat, 
45 (10%) indicated that police were called, and 62 
(13%) indicated that a referral was desirable. In such cases, the 
Commission can refer callers to a number of regional and local 


resources and contacts for assistance. 


COMMISSION CASES 

Ena Drummond v. Tempo Paint and Varnish Co. 
(Division of Tower Chemicals Limited), 

Bernard Jakobson and Hugh Kerr 

(Board of Inquiry decision — June 18, 1998) 


The corporate respondent employed the complainant as a labeller 
and box-maker. The complainant alleged that from December 
1988 to the end of her employment, she was subjected to harass- 


ment, sexual solicitation and discrimination on the basis of 
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sex by two of the respondent’s employees. The complainant’s 
employment was terminated on September 19, 1989. 


Result at Board: The Board found that the complainant’s 

allegations were well founded. The Board held that: 

> the corporate respondent, through the inaction of its manage- 
ment, infringed the complainant’s rights under the Code 
to freedom from harassment and from discrimination 
in employment; 

> the harassing employees knew that their ongoing conduct 
was not welcomed by the complainant and was the cause 
of significant distress on her part; 

> management’s complete failure to address the harassment 
allegations perpetuated a hostile work environment for the 
complainant and led, predictably, to her dismissal; and 

> the company is jointly and severally liable with the personal 
respondents for losses arising out of the infringement. 


In a separate decision on damages, dated January 6, 

1999, the Board ordered the respondent to: 

> pay the complainant $5,000 in special damages and $10,000 
in general damages; 

> pay both prejudgement and post-judgement interest to the 
complainant; 

> post notices in all of its workplaces setting out its rights and 
responsibilities under the Code; and 

> develop and implement an internal human rights complaint 
procedure for its employees, to be approved by the 
Commission within six months of the order. 


In the area of human rights, women are often adversely affected 
in areas such as employment because of pregnancy. As part 

of its mandate to promote awareness, the Commission developed 
a plain language version of the Commission’s Policy on 


Pregnancy. The document focuses on women’s rights at the work- 
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place while they are pregnant and after delivery, and 
also addresses a woman’s right to breast-feed her child. Both 
publications are scheduled for release in the summer of 1999. 


COMMISSION CASES 

Solange Lavendar v. 944369 Ontario Limited 
and John Polizogopoulos 

(Board of Inquiry decision - September 1, 1998) 


The complainant was employed as a waiter of the respondent’s 
restaurant. After a complicated pregnancy and miscarriage, the 
complainant requested and received time off from her employer. 
When she contacted her supervisor and the personal respondent 
to arrange for her return, neither returned her phone calls. She 
was later informed that her position had not been held for her. 


Result at Board: The Board found that the respondents: 

> would not have terminated the complainant but for the 
circumstance of her asking for time off due to pregnancy; and 

> violated the Human Rights Code when they terminated the 
complainant. 


The Board ordered the respondents to: 
> pay $3,500 in general damages; 
> pay $4,896.68 in lost wages plus prejudgement interest 
to the complainant; and 
> post notices declaring the organization’s commitment to 
human rights prominently in their business establishment. 


Connie Wight v. Office of the Legislative Assembly 
(Board of Inquiry decision - July 13, 1998) 


The complainant experienced a high risk pregnancy and, as a 
result, delivered her baby before she had completed the one-year 
minimum service requirement that would have made her eligible 
for paid maternity leave. She was dismissed for refusing to return 
to work when ordered until she had secured adequate day care 
for her children. She was also denied short-term sickness benefits, 
maternity leave and extended leave. 
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The complainant alleged that her right to equal treat- 
ment in employment without discrimination had been infringed 
in contravention of the Code. She alleged she could have and 
should have been accommodated by the respondent. She also 
alleged that the respondent’s decision to extend her probationary 
period by six months because she had been off for an extended 
period due to her pregnancy was discriminatory. 


Result at Board: The Board found that: 

> the respondent’s sick leave provisions were applied unequally 
to women in that they were available to all employees after 
twenty days of service except pregnant women, and they were 
not available for pregnancy-related illness; and 

> the respondent’s usual practice in such circumstances was to 
extend the probationary period by the length of the absence. 
The only reason for extending the probationary period was 
the complainant’s pregnancy. Therefore, the Board found that 
the extension of the probationary period was discriminatory. 


The Board dismissed the remaining allegations. In com- 
pensation for the discriminatory extension of her probationary 
period and denial of sick leave benefits, the Board awarded the 
complainant $1,000 in general damages. The Commission has 
appealed the Board’s decision to the Divisional Court. 


Status: A hearing date for the appeal has yet to be set. 


Annual Report 1998-1999 349) 


DAMAGES 


40 


Procedural Issues 


The purpose of human rights legislation is not to find fault but to 
eliminate discrimination and to provide redress. It is meant to be 
preventative and remedial, not punitive. 

A remedy to a complaint might include restoring the 
complainant to a position the individual would have held had the 
Code not been violated. It may also consist of compensation for 
loss of earnings or job opportunities, or damages for mental 
anguish suffered as a result of the violation. 

An important component of this principle is the Board of 
Inquiry’s power to award damages and interest. This power was 
challenged in two appeal cases this year, and the Commission 
was successful in both. 


COMMISSION CASES 

OHRC and Geiger v. London Monenco 
(Geiger/Barboutsis) 

(Divisional Court decision - October 6, 1998) 


The complainants worked for the company at a remote site 
approximately 200 km north of Thunder Bay. Under company 
policy, married staff were flown home at the company’s expense 
every three weeks. Unmarried staff did not qualify for this bene- 
fit, and had to fly home at their own expense. At the hearing, the 
complainants testified that their inability to return home more 
frequently caused them to suffer loneliness, boredom and isola- 
tion which, in the case of one complainant, led to a need for 
medical help. 


Result at Board: The Board of Inquiry ruled in favour of 
the complainants and awarded prejudgement interest at a rate 
of 10%. This rate approximated the average interest rate 
contemplated by the Courts of Justice Act for the period com- 
mencing August 1, 1984. The Board noted that prejudgement 
interest was payable only on the damages for out-of-pocket 
expenses and for the value of the benefit not received. 

The respondents appealed the power of the Board 
of Inquiry to award interest under section 41(1)(b) of the Code 
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and, in the alternative, argued that they should not be required 
to pay prejudgement interest to cover expenses, which were 
never incurred. 


Result at Divisional Court: The Divisional Court dismissed 

the appeal. Stating that it was bound by the Court of Appeal 

decision in OHRC v. Impact Interiors, the Divisional Court 

found that: 

> the Board had jurisdiction to award prejudgement interests 
and that the $10,000 cap in section 41(1)(b) applied only 
to damages for mental anguish; 

> the value of the trips not taken represented an improper 
diminution of salary; and 

> the loss arising out of the infringement should attract 
prejudgement interest, as it was the equivalent of money owed 
and not received. 


Shirley Hom and Cindy Petersen v. Impact Interiors 
Inc. and Ken Walia 
(Court of Appeal decision — July 13, 1998) 


The complainants alleged discrimination on the basis 
of sexual harassment and were successful before the Board. 
The respondents appealed to the Divisional Court. 


Result at Divisional Court: The Court upheld the 
findings with respect to discrimination, but held that the 
Board assessed special damages for one of the complainants 
at a disproportionately high rate, and erred in ordering 
prejudgement interest on the damages awarded. The 
Commission was granted leave to appeal to the Court of 


Appeal on the damages issues. 


Result at the Court of Appeal: The Court of Appeal found 
that the Divisional Court erred in interfering with the Board’s 
award of interest and the quantum of damages. In particular 
the Court disagreed with the Divisional Court’s statement 


“ .. there must .... be some consequence between the com- 
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pensation for lost wages and the duration and quality 
of the complainant’s employment.” 


INTERPRETING COMMISSION DISCRETION 
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Section 34 of the Code gives the Commission discretion 

not to deal with certain complaints if: 

> there is another law in Ontario which would better deal 
with the matter; 

> the complaint is trivial, frivolous, vexatious or made 
in bad faith; 

» the matter is outside the Commission’s authority or 
jurisdiction; or 

>» the complainant has waited more than 6 months after the last 
incident on which the complaint is based to file the complaint. 


The number of cases not dealt with under section 34 
fluctuates from year to year. In 1997-98, 21% of cases fell into 
this category. In 1998-99, 8.1% of the total cases resolved by 
the Commission were as a result of decisions not to deal 
with the matter under section 34. 

Parties to a complaint may apply to the Divisional Court 
for judicial review of certain Commission decisions, such as 
whether to: 
> deal with a complaint (section 34); 

» refer the subject matter of a complaint to a Board of Inquiry 
(section 36); or 

> change an original Commission decision under either section 
34 or 36 upon reconsideration (section 37). 


Court rulings on these applications help to clarify the 
scope of the Commission’s discretionary powers, and generally, 
either endorse or reverse the Commission on its handling of 
complaints. The cases outlined below explain rulings made in 
response to applications for judicial review during the last year. 
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COMMISSION CASES 

Mrs. Joan Burman on behalf of her daughter 
Riley Burman v. OHRC 

(Divisional Court decision —- November 26, 1998) 


The applicant asked the Court to quash the Commission’s 
decision not to deal with her complaint against the Carleton 
Board of Education. The Commission had decided not to deal 
with the complaint pursuant to section 34(1)(a), on the basis 
that the matters raised in the complaint could more appropriately 
be dealt with under the Education Act. 


Result on judicial review: The Divisional Court unani- 
mously held that the application should be dismissed. However, 
there was a difference of opinion on the interpretation of 
section 34(1)(a). 
Two judges held that section 34(1)(a) suggests 
a one-step determination in the exercise of the Commission’s 
discretion as to whether the complaint could or should be more 
appropriately dealt with under another Act. The Court held that 
the Commission’s exercise of that discretion was not patently 
unreasonable. 
The third judge held that the section requires the 
Commission to undertake a two-step process which, in fact, 
it did undertake in this case: 
> the Commission must first decide whether it appears that the 
complaint is one that could or should be dealt with under 
another Act — a decision within the Commission’s expertise; 
and 
> having made that determination, the Code gives the 
Commission discretion to hear or not to hear the complaint. 


Status: The applicants have applied for leave to appeal. 


Leslie Devlen v. OHRC 
(on appeal to the Court of Appeal) 


The complainant worked for the Liquor Control Board 


of Ontario (LCBO) as an investigator. Some years prior to 
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her employment, she sustained a head injury, which she alleged 
had an ongoing effect on her cognitive abilities and her memory. 
She was fired from her job at the LCBO while on a sick leave. 
The Commission decided that it would not deal with the case 
on the basis that (a) the complainant did not have a handicap, 
and (b) the complaint was trivial. This decision was upheld 


on reconsideration. 


Result on judicial review: The Divisional Court focussed 
on the standard of review, which it said was “patent unreason- 
ableness.” Applying that standard, the Court held that neither 
the section 34 nor the section 37 decisions were patently 
unreasonable. 

The LCBO submitted that the standard of review for an 
administrative body exercising a discretionary power is whether 
the decision was made (i) in good faith, (ii) upon relevant consid- 
erations, and (iii) in accordance with procedural fairness. The 
Court noted that this test had also been met. The Divisional Court 
dismissed the judicial review, with costs of $4,000 to the LCBO. 


Status: The Divisional Court decision is currently under appeal 
to the Court of Appeal. 


Mercy Anselm v. OHRC, Minister of Citizenship 
(Divisional Court decision - June 18, 1998) 


The Commission exercised its jurisdiction under section 36 

of the Code and decided not to refer the subject matter of 

this complaint to a Board of Inquiry. The complainant challenged 
this decision. 


Result on judicial review: The Divisional Court held that 
the Commission’s discretion under section 36 is very broad and 
the Commission has a duty to act fairly in exercising this discre- 
tion. The Court was not persuaded that the Commission had 
acted unfairly. Furthermore, the Court ruled that it is for the 
Commission to decide whether the evidence justifies an inquiry 
into issues of credibility, and the Court had no jurisdiction to 
substitute its decision for that of the Commission. 
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Service to the Public 


The Commission continues to move toward its goal of a current 
caseload — one in which the agency completely resolves all com- 
plaints within an average of 12 months from the date of filing. 
This success is due to current trends of early resolution coupled 
with effective strategies to reduce the number of cases under 
investigation. 

Despite this success, there are still several challenges. 
The average age of cases that are resolved continues to be high 
because the Commission is focusing on resolving older cases. 
For this reason, the average age of complaints that were resolved, 
was 22 months on March 31, 1999. The average age of cases is 
determined by totalling the ages of all cases and then dividing 
this sum by the total number of cases. 

The Commission also uses median age as a measure. 
The median is the midpoint in the distribution of cases, and is 
the point above and below which fall exactly 50% of the 
complaints. The median age of resolution for cases filed as of 
March 31, 1999, was 18.5 months. 

Last year, the Commission’s goal was to decrease the 
average age of cases in the caseload to 14 months. As of March 
31, 1999, the average age of cases in the caseload was 
16.2 months, and the median age of cases was under the 
12-month mark. 


INQUIRIES AND FILING COMPLAINTS 


The Inquiry and Intake Service Unit is the hub for the 
Commission’s first contact with the public. Since 90% of the 
public’s first contact with the Commission is by telephone, a cen- 
tralized call centre for one-window access now provides prompt 
service in English and in French for callers across the province. 
TTY service is also available. 

During the past year, the Commission’s call centre 
handled over 199,000 calls. A certain number of callers opted 
for the automated message, which provides basic information 
on how to contact the Commission, how to file a complaint 
and other information about the human rights process. Another 


Annual Report 1998-1999 45 


SHRaVEG Hes One uBesPaUgB le 


40,112 callers stayed on the line and were connected with 
inquiry service representatives. On average, the waiting time 
for these callers was 65 seconds. 

The appropriate staff person answered the questions 
of the callers who reached a representative or referred the call to 
another level of government or to another agency. Inquiry service 
representatives sent out intake forms (preliminary complaint 
forms) for 4,155 of the 40,112 calls that they handled (10%). 

In 1998-99, the intake office received 2,246 intake 
packages. Of these, 1,850 or 82% became human rights 
complaints. 


MEDIATION AND SECTION 34 REQUESTS 
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Mediation 


The Commission’s professionally trained mediators provide 
services throughout the province. Mediation provides parties 
with an opportunity to resolve complaints early on in the 
process on a strictly voluntary basis. 

Parties to a human rights complaint may choose to try 
mediation at the time a complaint is filed, unless the Commission 
believes that the complaint should not be mediated for public 
interest reasons. 

As noted above, there were 1,850 complaints opened 
at the Commission in the 1998-99 fiscal year. Of this number, 
1,537 complaints were inputted to the Commission’s mediation 
and section 34 processing stage. By the end of the fiscal year, 
1,065 or 69% of cases had been completed. A total of 472 cases 
(31%) were moved into the investigation stage. 

For the 1,065 cases that were closed in the mediation 
and section 34 stage, the median age at resolution was six months. 
In total, settlements accounted for 54% of all resolutions 
achieved in the mediation and section 34 stage. 


Section 34 


Section 34 of the Code gives the Commission discretion not to 
deal with certain complaints. 
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In 1998-99, 8.1% of cases were not dealt with as a 
result of section 34 decisions. Most of these decisions occurred 
at the beginning of the complaint process. In cases where the 
Commissioners decided to “deal with” the matter, complaints 
were referred back for mediation or investigation. 


INVESTIGATION 


Total Number of Cases at Investigation 


1780 


1470 


An investigation begins when: 

> the Commission decides under section 34 to deal with 

the case; 

> the parties do not agree to mediation; or 

> mediation fails. 

In the 1998-99 fiscal year, the Commission reduced its 
investigation caseload volume by approximately 
36%. During the year, 472 additional cases became 
assigned to the investigation stream (either as the 
result of failed mediations or as the result of not pur- 
suing the mediation option), while 1,153 cases were 
closed at the investigation stage. 


1140 ; ; P ; : 
Improvement in Investigation Timeliness 
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MARQ99 _ Lhe success of the mediation process has had an 
important effect on the investigation caseload: it has 
meant that a substantial number of cases are now resolved up 
front and early in the process. 

On March 31, 1998, 1,780 cases were at the investiga- 
tion stage. This was about 60% of the Commission’s caseload. 
By September 30, 1998, this had been reduced to 1,470 cases 
(55% of the caseload). By March 31, 1999, this segment con- 
tained 1,140 cases or 48% of the caseload. Importantly, as the 
investigation caseload has decreased, so too, has the median age 
of the overall caseload inventory. 

With a resulting reduced investigation caseload, the 
Commission has been able to devote its resources to investigating 
older cases. Particular efforts were made this year to resolve the 
387 cases that were three years of age or older. 
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Although 109 of these cases were still open on March 31, 1999, 
all are being actively investigated and are scheduled to be 
resolved early during the 1999-2000 fiscal year. The Commission 
aims not only to fulfill its commitment on these three year-old 
cases but to ensure that similar measures are taken to address the 
number of cases that are now two years old, before they reach 
three years of age. 


The Caseload Picture 


For the third year in a row, the Commission has resolved more 
complaints than it opened. This is despite a 35% increase in new 
complaints compared to last year. At the end of March 1999, our 
caseload stood at 2,386 complaints. 
Looking at the average age of cases when they are 
resolved has been the usual way to assess timeliness. The age of 
the average case at resolution provides a rough fore- 
cast of the expected timelines for processing cases. 


In the short term, however, the Commission’s 
strategy of focusing on older cases is pushing up the 


average age of cases at resolution. The age at resolu- 
tion will continue to be high throughout the course of 


1999-2000 as the Commission continues its strategy 


of resolving older cases. In the longer term, this indi- 
cator will show much lower values when this initiative 


has been successfully completed. The average age of 
cases (determined by totalling the ages of all cases and 
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resolution on March 31, 1999, was 22 months. 


‘The Countdown to a Current Caseload 


At present, another measure of the progress made is given 

by the median age of the caseload. The ‘median’ is the midpoint 
in the distribution of cases, and is the point above and below 
which fall exactly 50% of the complaints. In situations where the 
case distribution ranges between older and very new cases, the 
median presents a better picture of the Commission’s caseload. 
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The median age has been decreasing steadily since we 
started tracking cases this way and demonstrates the progress 
made. The median age of the caseload at present is under 
12 months. 

A key commitment made to the Ontario public when 
the organizational changes were made has been the goal of a 
“current caseload.” The objective is to achieve an average age of 
12 months for complaints resolved. Based on current trends, this 
goal is within reach. 


Conclusion 


The Commission has made the following significant strides 
toward improving the timeliness of its case 

processing: 

> the Commission’s caseload is steadily decreas- 
ing and the speed of the decline is increasing; 

> there is an important shift occurring within the 


caseload due to the success of the new service 


delivery model, mediation services, where larger 


volumes of cases are being resolved earlier and 


up front; and 
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> the caseload is declining, making it more man- 


ageable and enabling the Commission to address 


the older cases. 


uonpnpey 


While the Commission still has to 


achieve its objectives for those cases that 
are over three years old, mediation targets are being met and 
the Commission is moving forward in the direction that it 
has charted. 
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Education Initiatives in 


our Community 


Education is an integral part of the Commission’s mandate. 
An informed public is the best guarantee of equality. 

In 1997, the Commission introduced a strategy to 
revitalize its education and information activities and 1998-99 
has been one of the most active years in Commission history. 
Commissioners and Commission staff personally delivered 
education and training to over 4,500 people this year, up from 
3,000 in 1997-98, and 1,800 in 1996-97. 

Staff members, the Chief Commissioner and 
Commissioners visit schools and a variety of workplaces, ranging 
from private companies to major public institutions, to explain 
how the Code works. The Commission also maintains contact 
with other human rights agencies, governmental and non-govern- 
mental to discuss, advise and consult on human 
rights issues. 

Due to the high proportion of race-related complaints 
(27% this year), the Commission has enhanced its outreach 
and work with a number of community-based and anti-racist 
groups and organizations. These include the Council of Agencies 
Serving South Asians, the Town of Ajax Race Relations Advisory 
Committee, the Peel Multicultural Council, and the Tamil 
Anti-Racism Committee. 

1998 was the 50th anniversary of the Universal 
Declaration of Human Rights. To celebrate the year, the 
Commission launched Human Rights: Policies and Practice 
im Ontario, a publication with an up-to-date collection 
of new and revised policy statements and guidelines. Hundreds 
of community advocacy and business groups in Ontario and 
across Canada requested the book. A revised version is planned 


’ for this fiscal year. 


HUMAN RIGHTS AND EMPLOYMENT 
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Employment generates the most complaints at the Commission, 
accounting for three-quarters of all complaints filed. With the 
many changes occurring in the workplace in recent years, this is 
an ongoing focus for the Commission. Personal characteristics 
such as gender and age are important factors in labour market 
adjustments and these have human rights implications. Both 
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EDUCATION INITIATIVES IN OUR GCOMMUNITY 


employers and unions are key players in the 
Commission’s educational strategy. 


This year, the Commission: 
> developed strategic partnerships for educa- 
tion and outreach with unions, employers and 
employers’ associations, including the Human 
Resources Professionals Association of 
Ontario; 


> conducted 30 public education events with 
the private and public sector employers and unions, with a 
special focus on sexual harassment in the workplace; and 

> provided information and assistance to over 1,000 employers 
and organizations, including policy advice on how to develop 
in-house anti-discrimination policies and practices. 


The Commission has also developed a new comprehen- 
sive publication, Human Rights in the Workplace, which will be 
released in the 1999-2000 fiscal year. The document specifically 
targets the employment sector, from which arise over 70% of 
complaints to the Commission, and gives a complete, plain 
language presentation of policies and guidelines on human rights. 


Aboriginal Communities 


Last year, the Commission indicated its commitment to enhance 
its work with Aboriginal people. This year, the Commission 
began its outreach work with a focus on human rights in the 
workplace. For example, the Commission initiated workplace 
training initiatives with Miziwe Biik, the Native Women’s 
Resource Centre and the Native Friendship Centre in Fort Frances. 


Sexual Harassment 


In response to the Recommendations of the Coroner’s Inquest 
into the Deaths of Russell Davis and Theresa Vince, the 
Commission launched a public awareness advertising campaign, 
using Ontario’s 18 municipal transit systems to post the message 
“Sexual Harassment: It’s never okay. It’s against the law.” 
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EDUCATION INITIATIVES IN OUR COMMUNITY 


The campaign was conducted in partnership with the 
Ontario Women’s Directorate, the Human Resources 
Professionals Association of Ontario and the Canadian Human 
Rights Commission. The first campaign was conducted in May 
1998. A second one is planned for the spring of 1999. 
The Commission also: 
> distributed 15,000 posters and support material on sexual 
harassment to human resources professionals, community 
groups and agencies throughout the province for circulation 
in workplace environments; and 

> conducted 14 conferences, seminars and workshops on sexual 
harassment. 

The Chief Commissioner spoke at a provincial confer- 
ence held in London in November 1998. In his remarks, the 
Chief outlined the Commission’s role in trying to eliminate sexual 
harassment and dispelled some common myths associated with 
this issue. He noted that sexual harassment — based on dynam- 
ics of power and control — can never be considered acceptable 
and always causes harm. 


NATIONAL AND INTERNATIONAL LIAISON 
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In 1998-99, the Commission met with a number of visiting 
delegates from Japan, New Zealand, and the Northern Ireland 
Human Rights Commission. The Commission also received 
non-governmental organization (NGO) representatives from 
Greece, Burma, and South Africa, as well as a representative 
from Japan researching the UN’s recommendation to the 
Japanese Government that it establish an independent mechanism 


. for investigating complaints of human rights violations. 


The Commission also prepared comments in response 
to questions around Canada’s Fourth Report from the UN 
Committee on Economic, Social and Cultural Rights, as 
well as those from the Committee for the Elimination of 


Discrimination against Women. 
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Nationally, the Commission had the opportunity to 
meet with representatives of the Alberta and Nova Scotia 
Human Rights Commissions, and hosted a meeting of legal 
directors from other human rights commissions. Commission 
staff also attended the Canadian Association of Statutory Human 
Rights Agencies’ annual conference in Halifax, Nova Scotia. 
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Operations 


TECHNOLOGY 


TRAINING 


In 1998-99, the Commission’s focus was to achieve greater 
efficiency in the administration of its case management. Over 
the year, it continued to invest in the development of its Case 
Management Information System (CMIS). The Commission 
received an Amethyst Award for the development of this com- 
puter software application. The system supports both of the 
Commission’s primary goals — to respect the Code and promote 
and advance its work in the area of human rights. 


The Commission delivered corporate training programs for staff 
throughout the fiscal year. The key programs delivered were: 
> advanced mediation training; 
> performance management training for management staff; 
> investigation training (new employees); 
> Code of Ethics; and 
> barriers faced by persons with disabilities 
(two-day comprehensive seminar for all staff). 


PERFORMANCE MANAGEMENT 


The Commission introduced a new performance management 
system in 1998-99, which requires early identification of 
individual performance objectives for all staff in the organization. 
In addition, two in-year progress reviews are now required, 

and a final evaluation at year-end. This performance framework 
is directly tied to the Commission’s corporate objectives and 

will assist us in meeting annual performance commitments. 


QUALITY SERVICE FRAMEWORK 
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With help from independent consultants, the Commission 

has begun work on the development of a framework for 

a comprehensive quality service program. This framework 
outlines preliminary quality objectives for all aspects of the 
Commission’s operations. The Commission will further consult 
with staff to develop more detailed standards and measures 
and provide orientation on the standards in 1999-2000. 
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ACCOUNTABILITY FRAMEWORK 


The Commission has presented an accountability framework in 
the last two annual reports (1997-98, 1998-99). The framework 


is designed to establish targets for the organization’s performance 


in the coming year as well as report on achievements against pre- 


viously established targets. 


The following is a summary of achievements against tar- 


gets in 1998-99 and the Commission’s public commitments for 
the 1999-2000 fiscal year. 


SERVICE AREA 


1998-99 
COMMITMENT 


1998-99 
ACHIEVEMENT 


1999-2000 
COMMITMENT 


Public education and 
communication 


> Public awareness 
campaign on sexual 
harassment 


> Plain language 
documents 


> Additional partnerships 
with aboriginal organiza- 
tions and the private, 
public and not-for-profit 
sectors 


> Improve international 
liaison 


> Improve distribution of 
Commission publications 


> Maintain level of direct 
delivery of public 
education 


> Modify the Web site 
to provide access to 
information/publications 


> First campaign was 
successful 


> New documents include 
Pregnancy, A Guide to 
the Code 


> The Commission has ini- 
tiated workplace-training 
initiatives with Miziwe 
Buk, the Native Women’s 
Resource Centre and the 
Native Friendship Centre 
in Fort Frances 


> Met with a number of 
international delegates. 

> The Commission also 
prepared comments in 
response to the Report 
from the UN Committee 
on Economic, Social and 
Cultural Rights as well 
as those from the 
Committee for the 
Elimination of 
Discrimination against 
Women 

> Distribution of OHRC's 
policies to 10,000 
human resources 
professionals, individuals 
and community groups 


> Number of people 
reached through public 
education increased 
by 30% 

> Daily user sessions on 
the Web site increased 
from 123 to 217 
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> Second campaign to be 
conducted in the spring 
of 1999 


> Increase liaison activities 
with aboriginal 
communities 


> Maintain international 
liaison activities 


> Maintain distribution of 
policies on discrimination 


> Maintain 1998-1999 
levels 


> Increase in the number 
of hits on the Web site 
by 10% 
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SERVICE AREA 
(cont'd) 


OPERATIONS 


1998-99 
COMMITMENT 
(cont'd) 


1998-99 
ACHIEVEMENT 
(cont'd) 


1999-2000 
COMMITMENT 
(cont'd) 


Policy 


> Re-direct policy 
resources to support 
case management 


> Update research tools on 


disability 


> Develop a policy posi- 


tion on transgendered 
persons and the Code 


> Review legislation and 


bills tabled before the 
legislature for compli- 
ance with the Code 


> 25% of resources used in 


support of case manage- 


ment 


> Consultation paper on 
disability developed 


> Discussion paper on 


gender identity developed 


> Develop a policy posi- 
tion on age, on sexual 
orientation 


Inquiry Services 


> Maintain service levels 


> Inquiry services handled 
199,083 calls 


> A total of 40,112 callers 
spoke with an Inquiry 
Service Representative 


> The average response 
time was 65 seconds as 
compared to 66 seconds 
for the 1997-98 fiscal year 


> The average response 
time on calls handled by 
an Inquiry Service 
Representative will be 
under 60 seconds 


Intake Services 


> Maintain service levels 


> Intake services received 
2,246 intake packages 
for processing in 
1998-99 


> Drafting of complaints is 
completed within 15 
days of receiving an 
intake package 


> Maintain processing 
times for drafting of 
complaints 


Mediation Services 


> Maintain at least a 50% 
settlement rate for cases 
that go through the 
mediation process 


> Complete an evaluation 
of the mediation 
program 


> The settlement rate for 
cases proceeding through 
mediation was 74% for 
the fiscal year 


> The first evaluation 
report has been 
completed 


> Achieve at least a 65% 


settlement rate for cases 
proceeding through 
mediation 


> Resolve 1,100 cases with 
16 staff through the 
early processing stages of 
mediation and Section 34 
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OPERATIONS 


SERVICE AREA 
(cont'd) 


1998-99 
COMMITMENT 
(cont'd) 


1998-99 
ACHIEVEMENT 
(cont'd) 


1999-2000 
COMMITMENT 
(cont'd) 


Investigation Services 


> Resolve 95% of cases 
over 3 years of age as of 
March 31, 1998 


> Decrease the average age 
of the caseload to 14 
months 


> 73% of cases over 
3 years of age were 
resolved in 1998-99, 
An additional 10% were 
completed in this period. 


> The average age of the 
caseload as of March 31, 
1999 was 16.2 months 
(The median age of the 
caseload was 10.5 months). 


> Resolve 80% of cases 
over 2 years of age as of 
March 31, 1999 


> Resolve 1,100 cases 
through the investigative 
process with 31 staff. 


> Reduce the median age 
of the caseload to under 
10 months. 


Corporate Initiatives 


> Quality Assurance 
Program developed 


> Enhanced Case 
Management 
Information System 


> Training in mediation, 
systemic investigation, 
public education, Code 
of Ethics, Quality 


Assurance and Sensitivity 


to persons with special 
needs 


> Quality Service 
Framework developed. 
Detailed service standards 
are being developed. 


> Case Management 
System was further 
developed as per defined 
business requirements. 


> Training was completed 
on Mediation, public 
education delivery, Code 
of Ethics and barriers 
faced by persons with 
disabilities. 
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> Quality service standards 
introduced in September 
1999: 


> Training programs to be 
provided on public edu- 
cation, mediation, sexual 
harassment cases and 
quality service. 


Vv 


Complete review of 
accessibility of 
Commission services and 
employment practices for 
persons with disabilities. 
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Commissioners 


KEITH C. NORTON, Q.C., B.A., LL.B. 
Chief Commissioner 


Keith Norton was appointed Chief Commissioner of the Ontario 
Human Rights Commission on July 18, 1996. He is an educator 
and a lawyer by training, having studied law at Queen’s 
University in Kingston, as well as having received a diploma in 
education from the Ontario College of Education. He practiced 
criminal and family law in Kingston, Ontario, and taught at the 
secondary and post-secondary levels. 

Mr. Norton is a former Minister of Community and 
Social Services and served as Parliamentary Assistant to the 


Treasurer of Ontario and Minister of Economics and 
Intergovernmental Affairs. He has also served as Minister of 
Health, Minister of Education and Minister of Colleges and 
Universities. 

As Minister of the Environment between 1981 and 1983, 
Mr. Norton became the first Canadian cabinet minister to be 
invited to testify before a Committee of the United States Senate. 
Throughout his career, Mr. Norton has championed issues related 
to persons with disabilities, senior citizens and the disadvantaged. 
He has also been involved in a number of business ventures. 

Mr. Norton is a former President of the Canadian 
Human Rights Tribunal. 


CHERYL BLONDELL 


Cheryl Blondell was appointed to the Commission in February 
1997. She is an Assistant Crown Attorney in the Ministry of the 
Attorney General. She formerly served as Criminal Duty Counsel 

‘ with the Ontario Legal Aid Plan, where she advised and repre- 
sented accused persons. Ms. Blondell worked for the Commission 
in the summer of 1989 as part of the team that created the 
Systemic Investigations Unit. 
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THE REV. FR. WILLIAM G. CLIFF 


Fr. Cliff was appointed to the Commission in February 1997. 

He is the Rector of St. John the Evangelist Church in Strathroy in 
the Diocese of Huron. He is a former member of the University 
of Western Ontario Senate, a Padre with the Royal Canadian 
Legion and a member of the Anglican Roman Relations 
Committee of the Diocese of Huron. A former Chaplain Intern at 
St. Joseph’s Health Centre, London, he was trained at King’s 
College and Huron College at the University of Western Ontario 


and has served congregations in London, Simcoe, Hanover and 
Durham, Ontario. 


MITRA S. MANESH 


Mitra S. Manesh was appointed to the Commission in February 
1997. She is the Executive Director of the Peel Multicultural 
Council, co-chair of the Ministry of Citizenship, Culture and 
Recreation's Policy Advisory Council, member of the Trillium 
Foundation Review Committee and past member of the Board of 
Directors of the Ontario Council of Agencies Serving Immigrants. 
Ms. Manesh is also past chair of the Peel Committee Against 
Woman Abuse. 


RICHARD MILES 


Before his appointment to the Commission in July 1992, Richard 
Miles held senior administrative positions with the Ministry of 
Community and Social Services, the Federal Secretariat for 
Disabled Persons Office, and the Handicapped Action Group 
Incorporated in Thunder Bay. Mr. Miles was appointed by the 
Minister of Citizenship, Culture & Recreation to the task force, 
which conducted a procedural review of the Ontario Human 
Rights Commission. 
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COMMISSIONERS 


MARNIE PAIKIN, CM 


Marnie Paikin was appointed to the Commission in September 
1996. She is a past President of the Canadian Council of 
Christians and Jews, and a recipient of the Province of Ontario’s 
“Outstanding Woman Award” and of the Human Relations 
Award of the Canadian Council of Christians and Jews. She has 
been inducted into the Hamilton Gallery of Distinction and has 
been appointed a Member of the Order of Canada. Ms. Paikin is 
currently a Director of Atomic Energy of Canada Ltd. and of 
Westcoast Energy Inc. 


Peter Li is the General Manager of Ming Pao Daily News, 
Eastern Edition. He is a member of the Chinese Canadian 
Development Committee of the Hospital for Sick Children 
Foundation and sits on the Asian Business Committee of Metro 
Toronto and York Region’s Junior Achievement. Mr. Li was a 
member of Canada Trust’s Asian Advisory Council. He has also 
served as a Director of the Chinese Information and Community 
Services and was a past Vice-President of the Chinese Canadian 
Advertising, Media and Marketing Association. Mr. Li is a 
former General Manager of Hotel Victoria and Project 
Administrator of the Chinatown Centre. Mr. Li was appointed 
to the Commission in September 1997. 


NALIN KANUCK 
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Nalin Kanuck was appointed to the Commission in September 
1997. He is a Management and Financial Consultant. He is also 
an advisor on Race Relations to the York Region Board of 
Education. Mr. Kanuck is a former Justice of the Peace in Sri 
Lanka, a position that required him, among other judicial func- 
tions, to investigate human rights violations. He was also 
Chairman and Managing Director of the Regional Development 
Board in the Ministry of Regional Development in Sri Lanka. He 
also functioned as a Director of the National Youth Service 
Council in Sri Lanka’s Prime Minister’s Office. Mr. Kanuck has a 


Bachelor of Arts Degree from the University of Ceylon and an 
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Executive Diploma in Public Administration from the University 
of Colombo, Sri Lanka. The City University of California also 
awarded him an Honorary Doctorate Degree in Public 
Administration. He is a graduate of the Canadian Institute of 
Certified Administrative Managers and a Fellow of the British 
Institute of Management, England. 


MICHEL LALONDE 


Michel Lalonde is Reeve of the East Hawkesbury municipal 
council, having served over the last 20 years as Councillor and as 
Deputy Reeve. In 1993, Mr. Lalonde served as Warden of the 
Council for the United Counties of Prescott and Russell. He was 
subsequently elected to the Council's executive, planning and 
public works committees. He received the Award of Merit for the 
County of Prescott for the year 1985 and also served as President 


of the Prescott Mutual Insurance Board and of the Hawkesbury 
and District General Hospital Board. A farmer by occupation, 
Mr. Lalonde is an active participant in the local farming commu- 
nity. He served from 1989 to 1996 on the board of directors of 
the Glengarry, Prescott and Russell Local Agricultural 
Employment Board and as President of the Prescott Peer Review 
Committee for Environmental Farm Plan from 1993 to 1997. 
He was appointed to the Commission in December 1997. 


CLAUDETTE ROBINSON 


Claudette Robinson was appointed to the Commission in March 
1998. She studied at the University of Ottawa and McMaster 
University. Ms. Robinson is the French Coordinator at Sheridan 
College and a language consultant for corporate clients. She has 
co-authored a series of French readers for elementary and 
secondary schools. She was the author and co-author of three 
national French television series for TVO educational programs 
one of which she hosted. She has been a consultant for the 


Halton Board of Education, has taught at the University of 
Ottawa summer school and has been Principal of the Teaching 
French as a Second Language course for the Ministry of 


Education. 
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Organizational Chart 


Chief Commissioner 
Commissioners 


Executive 
Director 


Registrar 


Corporate Services Legal Services Mediation & Policy & 
Branch Branch Investigation Branch Education Branch 


Mediation 


Inquiry & Intake Investigation 
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Branch Descriptions 


Office of the Chief Commissioner 


The Chief Commissioner provides leadership and guides the 
Commission in carrying out its statutory functions in a way that 
ensures that, at both the government and community levels, 
human rights are protected in the province. 

The Chief Commissioner and Commissioners set 
policy direction and make decisions about complaints relating 


to the Code. 


Office of the Executive Director 


The Executive Director provides leadership and direction to 
senior management staff of the Commission in carrying out its 
statutory mandate; directs the development and implementation 
of corporate and operational plans; and leads the planning and 
implementation of ongoing organizational improvement initia- 
tives within the Commission. The Registrar’s Office, attached to 
the Office of the Executive Director, is responsible for processing 
Reconsideration requests, co-ordinating all functions related to 
Commission and Panel Meetings, and Freedom of Information 
and Ombudsman issues. 


Mediation and Investigation Branch 


The Mediation and Investigation Branch handles all the enforce- 
ment functions of the Ontario Human Rights Commission 
through a network of offices across the province. 

The public’s first contact with the Commission is 
through the centralized Inquiry and Intake Office. This office 
handles all inquiries and drafts complaints from across the 
province. The Mediation Office provides mediation services 
as well as processing Section 34 requests which gives the 
Commission discretion not to deal with a complaint, if it could 
have been resolved elsewhere, is filed in bad faith, is beyond the 
time limits or is outside the Commission’s legal authority. The 
Investigation Office undertakes investigation and conciliation 
of complaints. 
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BRANCH DESCRIPTIONS 


The branch also develops multi-year strategies to 
effectively manage the Commission’s caseload and procedures 
for the mediation and investigation of complaints. In addition, 
the branch assists in carrying out the Commission’s public 
education mandate. 


Policy and Education Branch 


The Policy and Education Branch leads the planning, develop- 
ment and evaluation of the Commission's public policy and 
education functions. The branch is also responsible for communi- 
cations, consultations, international liaison and media relations. 
The branch prepares and publishes guidelines, policy statements 
and reports on the Commission and application of the Code; 
researches a broad range of human rights and social equity 
issues; examines draft legislation and government policy; and 
advises Commission staff, senior management, the Chief 
Commissioner, Commissioners and the general public on policy 
matters. The branch also represents the Commission on inter- 
governmental task forces and delegations. The branch fosters 
understanding of and voluntary compliance with the principles of 
the Code through a range of public education and communica- 
tions initiatives and programs. 


Legal Services Branch 


The Legal Services Branch assists the Commission in fulfilling 

all aspects of its mandate, including compliance, public education 
and litigation. Its activities include providing legal advice to 
officers and Mediation and Investigation managers concerning 
investigation and conciliation of cases, providing legal opinions 
requested by the Commission, and serving as legal counsel 

to the Commission before the. Board of Inquiry and the courts 
(on matters of judicial review and appeals). 
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Corporate Services Branch 


The Corporate Services Branch supports the Commission through 
the planning and delivery of human resources, information 
technology, financial and administrative services. The branch 

also co-ordinates corporate planning as well as monitoring and 
reporting on organizational performance. In partnership with 
other branches, Corporate Services co-ordinates the implementa- 
tion of organizational improvement initiatives by the develop- 
ment of new technology applications in case management, the 
training of staff and by facilitating access to Commission services. 
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Public Education 


Organizations or groups participating in Public Education during this past year: 


BUSINESS 

Alliance of Manufacturers & Exporters Canada 

Client Conference: Osler, Holkin, Harcourt Barristers & Solicitors 

Client Conference: Smith Lyons 

Client Conference: Templemann, Menninga, Kort, Sullivan & Fairbrother 
Client Conference: Zinn Hofley Human Resource Services Inc. (Ottawa) 
Council on Education in Management (through Heenan Blakie) 

Dolce International (Ontario) Inc. 

Human Resources Professionals Association of Ontario (HRPAO) 
HRPAO Northwestern Ontario (Thunder Bay) 

Personnel Administrators of Library Systems 

Samsung Electronics 

Union Gas (Windsor) 


COMMUNITY 

ALDERCentre 

Council of Agencies Serving South Asians 

Downtown Legal Services (Toronto) 

Fred Victor Centre 

The Greater Essex Area Women’s Coalition 

GTA Access Community & Employment Support Services 
Jewish Vocational Services of Toronto 

London & Area Association for Volunteer Administration 
Miziwe Biiki 

Parents, Families & Friends of Lesbians and Gays (Toronto) 
Participation Apartments Metro Toronto 

Peel Multicultural Council 

Pride Toronto ‘98 

Tamil Anti-Racism Committee (Tamil Eelam Society) 
Tobias House 

Town of Ajax: Race Relations Public Policy Conference 
Victim Assistance Program (519 Church St. Community Centre — Public Presentation) 
Volunteer Centre of Ottawa 


EDUCATION 

College des Grands Lacs 

College Educator Development Program, Western Region 
Holy Cross Academy Secondary School 

Humber College Early Childhood Education Program 
Humber College Hotel & Restaurant Management Program 
Inter-University Disability Issues Association 

LINC — Ellesmere, Toronto District School Board 


68 Ontario Human Rights Commission 


PUB Geb DU) GrArt TON 


Niagara College Law Clerk Program 

Ontario Association for Counselling and Attendance Services 
Osgoode Hall Law School 

Queen’s University Law School 

Queen's University, Master of Industrial Relations Program 
Toronto District School Board 

Toronto District School Board Equity Studies Centre 
University of Toronto Faculty of Law 

University of Western Ontario Faculty of Law 

York Region District School Board 

York Region Roman Catholic Separate School Board 


GOVERNMENT 

Association of Law Officers of the Crown 

The Board of Inquiry (Human Rights) 

Ministry of Labour: Call Centre Representatives 

Ontario Multi-faith Council 

Senior Management Group of the Ontario Public Service (Centre for Leadership) 


INTERNATIONAL 

Delegation from Tottori Prefecture Research on Gender Equal Society 

Human Rights Forum 21 (Japan) 

Ministry of Justice, Tokyo, Japan 

National Institute of Public International Law and Research, Pretoria, South Africa 
New Zealand Human Rights Commission 

Standing Advisory Commission on Human Rights, Northern Ireland 


UNIONS 
Hotel Employees, Restaurant Employees Union 


United Food & Commercial Workers Union 


CONFERENCES AND TRADE SHOWS 

HRPAO Annual Conference 

The jobsMarket Employer Awareness Forum and Job Fair for Persons with 
Disabilities sponsored by HRDC 

“Meeting Your Duty to Accommodate” sponsored by Infonex (Toronto) 

“Sexual Harassment & Sexual Assault: The Way Forward” sponsored by the 
London Sexual Assault Centre 

“The Use of Mediation in Human Rights Enforcement” sponsored by the 
Canadian Association Against Sexual Harassment in Higher Education 

“Workplace Harassment: Prevention, Solutions & Closure” sponsored by the 
Canadian Society for the Advancement of Workplace Solutions 
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Boards of Inquiry 


FINAL DECISIONS 

Age 

Dawn Kearney, JL and Catarina Luis v. 
Bramalea Ltd. (now Bramalea Inc.), 
The Shelter Corporation and Creccal 


Investments Ltd. 


Ancestry 

Michael McKinnon v. Her Majesty the 
Queen in Right of Ontario, (Ministry 
of Correctional Services), Frank 
Geswaldo, George Simpson, P. James 


and Jim Hume 


Association 
Elma Watson and Micheline Watson 
v. Adriano Antunes and 


Arminda Antunes 


Colour 
Maxwell B. Nelson v. Durham Board 
of Education and Don Peel 


Ethnic Origin 

Michael McKinnon v. Her Majesty the 
Queen in Right of Ontario (Ministry 
of Correctional Services), Frank 
Geswaldo, George Simpson, P. James 
and Jim Hume 


Family Status 

John Leonis v. Metropolitan Toronto 
Condominium Corporations Nos. 
741 (Trillium); 742 (Vista); and 
634 (Skypark) 

Connie Wight v. Office of the 
Legislative Assembly 


Handicap 

Adam Tilberg v. McKenzie Forest 
Products Inc. 

James Lawrence Moffatt v. Kinark 
Child & Family Services and 
Harry Oswin 

Connie Wight v. Office of the 
Legislative Assembly 


Harassment 

Michael McKinnon v. Her Majesty the 
Queen in Right of Ontario (Ministry 
of Correctional Services), Frank 
Geswaldo, George Simpson, P. James 
and Jim Hume 

Susan Riemer v. York Regional Police, 
Chief of Police Bryan Cousineau and 
Inspector Donald Kirk 

Ena Drummond v. Tempo Paint and 
Varnish Co. (Division of Tower 
Chemicals Ltd.), Bernard Jakobson 
and Hugh Kerr 

Connie Wight v. Office of the 
Legislative Assembly 


Race 

Michael McKinnon v. Her Majesty the 
Queen in Right of Ontario (Ministry 
of Correctional Services), Frank 
Geswaldo, George Simpson, P. James 
and Jim Hume 

Elma Watson and Micheline Watson v. 
Adriano Antunes and Arminda 
Antunes 

Maxwell B. Nelson v. Durham Board 
of Education and Don Peel 
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BOARDS OF INQUIRY 


Reprisal 

Christiane Bryan v. Premark Canada 
Inc., Gary Colegate and 
Paul Stethem 


Sex 

Dawn Kearney, JL and Catarina Luis v. 
Bramalea Ltd. (now Bramalea Inc.), 
The Shelter Corporation and Creccal 
Investments Ltd. 

Solange Lavendar v. 944369 Ontario 
Limited and John Polizogopoulos 

Susan Riemer v. York Regional Police, 
Chief of Police Bryan Cousineau and 
Inspector Donald Kirk 

Ena Drummond v. Tempo Paint and 
Varnish Co. (Division of Tower 
Chemicals Ltd.), Bernard Jakobson 
and Hugh Kerr 

Connie Wight v. Office of the 
Legislative Assembly 


Sexual Solicitation 

Ena Drummond v. Tempo Paint and 
Varnish Co. (Division of Tower 
Chemicals Ltd.), Bernard Jakobson 
and Hugh Kerr 

Christiane Bryan v. Premark Canada 
Inc., Gary Colegate and 
Paul Stethem 


SETTLEMENTS 

Age 

Bob Brown, Cyril Henry Dargewitcz, 
Nancy Dewell, by her Litigation 
Guardian Irvan Dewell and Mark 
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Todd, by his Litigation Guardian 
Reina Todd v. Her Majesty the 
Queen in Right of Ontario and 
Ministry of Health 

Donald Andrews and Robert 
McEllistrum v. London Police 
Services Board and London Police 


Association 


Ancestry 

Irene Marques v. Portuguese Social 
Services Centre of Toronto, Carlos 
Oliveira, Luis Braganca, Antonio 
Letra and Sophie Amaral 


Colour 
David Grant v. Danzig Enterprises 
Limited and Wigand Kruger 


Creed 

Brendan Henry v. Toronto Honda and 
Mort Ison 

Spiros Agapiou v. Woodland Cemetery 


Mausoleum and Crematorium 


Ethnic Origin 

Irene Marques v. Portuguese Social 
Services Centre of Toronto, Carlos 
Oliveira, Luis Braganca, Antonio 


Letra and Sophie Amaral 


Family Status 

Cindy Rock v. Hound and Heather 
Restaurant, Graham Nierop, and 
Elda Thibideau 


Tat 


BOARDS OF INQUIRY 


Handicap 

Joe Leffelboc v. JNM Tool & 
Manufacture Inc. 

Pat Muise v. Elmwell Investments 
Limited, E.I. Grossman and 


Morris Altman 


Harassment 

Danielle Greer v. Said Ibrahim and The 
Lobby Smoke Shop/Dining Lounge 

Elizabeth Morrison v. Robby Electric 
Ltd. and Anil Uppal 

Irene Marques v. Portuguese Social 
Services Centre of Toronto, Carlos 
Oliveira, Luis Braganca, Antonio 
Letra and Sophie Amaral 


Race 
David Grant v. Danzig Enterprises 
Limited and Wigand Kruger 


Reprisal 

Lidia Biber v. Oakdale Cleaners & 
Maintenance Ltd., Nick Veneziano, 
Stairs Buildings Limited, and Richard 
Kieda 


Sex 

Elizabeth Stojanovski, Tara Carrier, 
Catherine Anne Buchan, Bonnie 
Borland, Cindy Booth and Anna 
Boglis v. Honeywell Limited 

Randy Dowswell, Linda Dowswell, 
Carol Metcalf, Marlene Morgan v. 
Village Garden Restaurant, Carol 
Cipollone, Gerlado Cipollone 

Cindy Rock v. Hound and Heather 
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Restaurant, Graham Nierop, 
and Elda Thibideau 

Danielle Greer v. Said Ibrahim and 
The Lobby Smoke Shop/Dining 
Lounge 

Elizabeth Morrison v. Robby Electric 
Ltd. and Anil Uppal 

Irene Marques v. Portuguese Social 
Services Centre of Toronto, Carlos 
Oliveira, Luis Braganca, Antonio 
Letra and Sophie Amaral 

Lidia Biber v. Oakdale Cleaners & 
Maintenance Ltd., Nick Veneziano, 
Stairs Buildings Limited, and 
Richard Kieda 


Sexual Orientation 

Dennis Parks v. Pink Chestnut Bed and 
Breakfast, Mary Kiely and Carolyn 
Crowe 

Robert Metcalfe v. Bell Actimedia Inc. 


Sexual Solicitation 

Irene Marques v. Portuguese Social 
Services Centre of Toronto, Carlos 
Oliveira, Luis Braganca, Antonio 
Letra and Sophie Amaral 

Lidia Biber v. Oakdale Cleaners & 
Maintenance Ltd., Nick Veneziano, 
Stairs Buildings Limited, and 
Richard Kieda 


DIVISIONAL COURT 

JUDICIAL REVIEWS & APPEALS 

Ancestry 

Mercy Anselm v. OHRC, Minister of 
Citizenship 


Ontario Human Rights Commission 


BOR Diss © Ey TNO WTR Y 


Joyce Brome v. OHRC, North York 
Branson Hospital and Attorney 


General for Ontario 


Colour 

Joyce Brome v. OHRC, North York 
Branson Hospital and Attorney 
General for Ontario 

Marcia Robertson v. OHRC and Maple 
Leaf Foods Inc. 


Ethnic Origin 
Mercy Anselm v. OHRC, Minister 
of Citizenship 


Family Status 
OHRC and Mr. A v. Mr. B Mr C 
and D Ltd. 


Handicap 

Brad Thomson v. 501781 Ontario 
Limited operating as Fleetwood 
Ambulance Service, Ontario Public 
Service Employees Union 

Mrs. Joan Burman on behalf of her 
daughter Riley Burman v. OHRC 


Harassment 
Shirley Hom and Cindy Petersen v. 
Impact Interiors Inc. and Ken Walia 


Marital Status 

OHRC and Mr. A v. Mr. B Mr. C and 
D Ltd. 

OHRC & Geiger v. London Monenco 
(Geiger/Barboutsis) 
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Place of Origin 

Mercy Anselm v. OHRC, Minister of 
Citizenship 

Joyce Brome v. OHRC, North York 
Branson Hospital and Attorney 
General for Ontario 

Marcia Robertson v. OHRC and 
Maple Leaf Foods Inc. 


Race 

Coldmatic Refrigeration of Canada, 
George Zafir and Brian Palmer v. 
Luis Espinoza and OHRC 

Joyce Brome v. OHRC, North York 
Branson Hospital and Attorney 
General for Ontario 

Marcia Robertson v. OHRC and Maple 
Leaf Foods Inc. 


Receipt of Public Assistance 
OHRC and Lise Rhéaume v. René 
Leroux and Rencar Construction 


Ltd. 


Sex 
Shirley Hom and Cindy Petersen v. 


Impact Interiors Inc. and Ken Walia 


Sexual Solicitation 
Shirley Hom and Cindy Petersen v. 
Impact Interiors Inc. and Ken Walia 
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Table 1: Grounds Cited in Complaints Filed by Region of Registration 
Total Number of Complaints Filed = 1,850 


25 1A ARN || SS 7 5} 85 0 

1 
Eastern 55 Q)|) 53 he 
Northern 17 8 42 
Southwestern / |) Se 


Greater Toronto 639 | 217 
Total 828 | 280 


Percentage 27% | 9% 


Sum of categories (total grounds)* 


Race & Colour 

Ethnic Origin 

Creed 

Sex & Pregnancy 

Sexual Harassment 
Sexual Orientation 

Age 

Marital Status 

Family Status 

Handicap 

Public Assistance 

Record of Offence 
Reprisal 

No Grounds 

Breach of Settlement 
Total for all complaints* 
Percent of all complaints 


*Note: 
Because complaints can involve multiple grounds, the sum by ground exceeds the total for all complaints filed. 
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Table 2: Social Areas and Grounds Cited in Complaints Filed 
Total Number of Complaints Filed = 1,850 


: i | if [ 
Services 190 69 | 16 OO] AON 224 Seiad 1 | 283 I 0 0 8 0 1|} 524} 312) 17% 
Housing BOs i, Shih 4/83 7 4 5 OH eid 31 12 0 5 0 0} 178 | 5% 
is ~ ai 
Contracts 3 1 0 4 1 1 0 0 0 5 0 0) 0 0) 1 16 12); 1% 
ps 2 a) ls 4 
Employment 567 | 191 54| 465] 122] 31] 134] 26] 29] 594 0 4| 136 5 0 | 2358 | 1420) 76% 
| esas a ee =) te — + 
Vocational Association 14 3 2 6 0 2 3 0 0} 19 0 Ml 2 0 0 51} 30, 2% 
Total 833 | 281 77 | 488 170 “60 175 50| a7| 72 12} 4) 151 5| 2| 3127 | 1868|100% 
Percentage 27% | 9%} 2% 116% | 5% | 2% | 6% | 2% 2% |25% | 0% | 0% | 5% | O% 0% |100% =| = 
+ a cs al ee =) = 
2 
g 
oO * “a 
vw iS pes 6 
E Si4 * 
a4 = 
Soiree Pallee els ela. s 
io) = a) vi) 5 @ VS 3 ie) 
Salts s| 8] 2 S}u 68 | BlSd| @ = 
S | & = | @ | & me || = & | Oo 3/4 |2s5| 12 
° =, sp oO S - oO ° D we < Ge 1 a 6 5 
O oO a as (@) a a oO Zt i) — 2 Qe 6 = 
Ss) Sieal| Mespolhiess walle io tel ee ei il ae! 8/2} +s5 |5 Ope 
Sie eielzgieialslele/el2/5/o| slespee 2 
elmg1GolSI18iSle@lsleizi2!|2€|&l21\4 le 2G es 


*Note: 


Because complaints can involve multiple grounds and multiple social areas, the sums by ground and social area exceed the total 


for all complaints filed, and they exceed the totals given in Table 1. In Table 1, the row percentages are calculated on the basis of 


total complaints filed. In this Table they are calculated on the basis of total social areas cited. 
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TABLES 


Table 3: Settlements Effected by Ground in Cases Mediated in 1998/99 * 


Race & Colour $ 788,436.86 149 | $ 5,291.52 
Ethnic Origin $ 211,674.64 37 | $ 5,720.94 
Creed $ 83,880.00 $ 5,592.00 
Sex & Pregnancy $ 507,976.96 
Sexual Harassment $ 197,497.32 SA 45s) 
Sexual Orientation $ 31,100.00 6 $ 5,183.33 
Age $ 373,064.88 26 $ 14,348.65 
Marital Status $ 76,800.00 15 $ 5,120.00 
Family Status $ 38,550.00 13 $ 2,965.38 
Handicap $ 988,808.07 | 144 6,866.72 
Reprisal $ 123,707.87 25 4,948.31 


Not Classified 


$ 1,700.00 


Sum of above categories (total for grounds) 


$ 
$ 

22 $ 850.00 
$ 


$3,423,196.60 5,714.85 


Total for all complaints* 


| $2,125,826.66 376 | $5 65a,08 


*Note: 


= ¥ L Seeg o 
+ D (Hs 2) oD 
Se ictupe eee 
Os 50 0 g 
== (a) ray foe {2 x 


Because complaints can involve multiple grounds, the sum of monetary damages by ground exceeds the sum of monetary 


damages by complaints. 
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TABLES 


Table 4: Complaints Closed by Disposition and Ground 
Total Number of Complaints Closed = 2,218 


- i 7 
Board Appointed S15) WO) Gp AAs 5 6 6 3 S|) 2 4 0 0 0 0 
Settled | 345} 86] 37] 293} 84) 26] 71] 31 29 | 305 5 i} |) ahi) 6 1 
— Jt a = 
Dismissed 2537/70) 4: | 397 Ollneto;|NasSile Gul 25 Wee 15 1 WW 5 0 
= if 
Not Dealt With (s.34) DSB A357 | e825 eer eas TS i 8] 70 1 125) 19) 3 0 
+ — — 
Withdrawn SO) SEN ie | So) 24NN) || Gal ey) B77 ll ea) a4 lee S5i 10 1 
Total 1099 | 302 | 101 | 643 160| 37 196| 76] 98| 764, 36! 15} 112 [ 24 2] 3715 2218 
ee 02 | ao 76 | a Lo 
se 
(2) 
7S 
€ 
=| 
2 
ey) i“@) 
3 % |e 
ee ee des 
a) Al a 2 
Siale » | g F/ 8] e/& 
= = | & | & a = || @ z re) a |) & 
5 c © a = = a) o £ a D °o = 
2 | & =| © | 2 3 | 2 a | O i} cs || & | ca & 
ro) g D RS = HY o a, | va ec we Ke) © 6 
2 (o) fw =e (e) D n = g ie) i 5 is) iS) = 
(oB, = os — oO ro) e fe) += 
oe) Y oO oO oO Ss > = w) @ wv me s te) = c 
8 S23 — et oe oe) ae ro) 
See e ee eeul eel emieR wes Hos | 21 eA cell ale 
ae cera Macs, Ae oan et men ean eee Nea ee lead eat || ae enw 
*Note: 


Because complaints can involve multiple grounds, the sum by ground exceeds the total for all complaints filed. 
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Table 5: Complaints Closed by Disposition and Social Area 


Total Number of Complaints Closed = 2,218 


Board Appointed 


Settled 


Dismissed 


Not Dealt With (5.34) 


Withdrawn 
Total 
Percentage 
* 
a 
oO 
i) 
ped 
oO 
ic 
yy 
fe) 
i) 
= * 
= AY £ 
° & £ 
& & 5 
o a = 
is o a 
fe} ne £ 
B ° ° 
ij Se 2 
v o wb a) 
D £ E f3 is} os 
o < 6 > {e) = oO 
0 = ps fe) pS O° sine 
2 a Ss Tk co) ~— 
> =) ia ib) c IS s 
o 9 fe} = i) i) 3 te) 
Yn 2m UO Ww > 2 n = 
*Note: 


Because complaints can involve multiple social areas, the sum by social area exceeds the total for all complaints closed. 


Table 6: Complaints Closed by Year and Disposition 


Percent of all complaints 


1994/95 336 260 46 293 305 
~ 1995/96 BBil 335 37 359 312 
1996/97 343 299) 28 314 376 4 
i 1997/98 304 297 30 379 450 
Bo 1998/99 180 403 92 867 676 
aa f 
= 
s % c 
5 co an 
6 i S : ; S Fe 2G 
2 a Sumnnll | 8 soi 
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Table 7: OHRC Disposition of Closings 
Closing Dispositions — 98/99 (2,218) 


— Withdrawn 30.5% 


Not Dealt With 8.1% 


Dismissed 18.2% 


Board 4.1% 


Settled 39.1% 
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Publications of the 


Commission 


> Employment Application Forms 
& Interviews 


> Guidelines for Assessing 
Accommodation Requirements for 
Persons with Disabilities 


> Accommodation for Persons With 
Disabilities 


> Policy On Sexual Harassment 
and Inappropriate Gender-Related 
Comments and Conduct 


> Sexual Harassment and Other 
Comments or Actions About a 
Person’s Sex 


> Policy Statement on HIV/AIDS- 
Related Discrimination 


> Exceptions to the Equality Rights 
Provision of the Ontario Human 
Rights Code as they relate to the 
Workplace 


> Policy on Racial Slurs & 
Harassment & Racial Jokes 


> Racial Harassment & Comments 
About a Person’s Race 


~ » Policy Statement on Height and 
Weight Requirements 


> Annual Report 

> Policy on Drug & Alcohol Testing 

> Policy on Requiring a Driver’s 
Licence as a Condition of 


Employment 


> Policy on Employment-Related 
Medical Information 


> Declaration of Management Policy 
> Guidelines on Special Programs 


> If You Have a Human Rights 


Complaint: A Complainant’s Guide 


Know Your Rights Series: 

> Sexual Orientation and the 
Human Rights Code 

> AIDS & AIDS-Related Illness and 
the Human Rights Code 

> Female Genital Mutilation and 
the Human Rights Code 


Human Rights in Ontario 


Developing Procedures to Resolve 
Human Rights Complaints Within 
Your Organization 


Policy on Scholarships and Awards 


Policy on Discrimination and 
Language 


If You Receive a Human Rights 
Complaint: A Respondent’s Guide 


Policy on Creed and the 
Accommodation of Religious 
Observances 


Policy on Discrimination Because of 
Pregnancy 


Guidelines on the Application of 
Section 34 of the Ontario Human 
Rights Code 


> A Guide to Mediation Services 


> Policy on Female Genital Mutilation 


(FGM) 
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Financial Statement 


1998-99 YEAR-END FINANCIAL POSITION ($'000) 


1998-99 Year-End Revised Actual 1998-99 Variance 

Printed Budget Budget Expenditure YearEnd % of Revised 

Estimates Adjustments Mar 31, 1999 Mar 31, 1999 $ Budget 

Salaries & Wages 7,656.1 264.2 7,920.3 6,961.8 958.5 8.0 
Employee Benefits 1,418.6 491.9 1,910.5 A Le7e2 123.3 1.0 

Other Direct Operating 

Expenses (ODOE) 2,087.9 2,087.9 3,154.0 (1,066.1) (8.9) 
11,162.6 756.1 11,918.7 11,903.0 15.7 0.1 


NOTE: 
The OHRC 1998-99 budget was increased $756.1 at year-end (for Labour Adjustment Costs (LAC)). 
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Ontario 

Human Rights 
Commission 

Chief Commissioner 

180 Dundas Street West 


Toronto ON M7A 2R9 
Tel: 416.314.4541 


June, 2000 


Honourable Helen Johns 


Commission 
ontarienne des 
droits de la personne 
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MESSAGE FROM THE CHIEF COMMISSIONER 


I am pleased once again to report to the Honourable Minister of 
Citizenship, Culture and Recreation, the Legislative Assembly and 
the people of Ontario on the work of the Ontario Human Rights 
Commission. This fiscal year, 1999-2000, is the fourth consecu- 
tive year in which the Commission has made major strides forward 
in improving its level and quality of service to the people of our 


province. 


The staff of the Commission deserve a great deal of credit 
for what they have accomplished over the past four years in transforming the 
Commission into a much more effective agency of the people of Ontario in advancing 
public policy as set out by the Legislature in the Ontario Human Rights Code. Not only 
has the Commission managed the largest human rights caseload in Canada with ever 
increasing effectiveness, it has also continued to expand its public education mandate to 
reach directly over 8,000 people this year and has developed new policies and guidelines 
to assist people in interpreting and applying the Code. Employers, employees and any 
member of the public can now count on getting expert advice on human rights issues 


from staff who are at the forefront in human rights policy development in Canada. 


While I want to emphasize this is not just a matter of numbers, the Commission 
has had an historic problem of delays in coping with a very heavy caseload. In the past 
three years with the development of a new state-of-the-art case management system, the 
introduction of voluntary mediation and the extensive new training for all staff we are 
now very close to a current caseload. Almost all of the older cases have now been 
processed and we have fewer cases in the system than we would normally deal with in 


one year. 


It is, therefore, with considerable optimism that I present this report and say that 
your Commission is now serving the people of Ontario and assisting Ontario and 
Canada to maintain their international human rights commitments more effectively 


than at any time in recent memory. 


Keith C. Norton, Q.C., B.A., LL.B 


Chief Commissioner 
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ABOUT THE COMMISSION 


The Ontario Human Rights Commission (the “Commission”) is an arm’s length 
agency of government accountable to the Legislature of Ontario through the 
Minister of Citizenship, Culture and Recreation. The Commission's principal functions 
are set out in the Human Rights Code (the “Code”) and include the investigation 
and settlement of human rights complaints. Under the Code, the Commission’s 
work also includes promoting human rights and public awareness. 


POLICY AND EDUCATION BRANCH 
PROMOTION AND AWARENESS OF HUMAN RIGHTS 


PoLicy DEVELOPMENT 


In keeping with the Commission’s mandate to promote understanding of human 
rights and encourage research to eliminate discriminatory practices, the Com- 
mission undertook a number of policy development initiatives in 1999-2000. 
Several consultations took place and discussion papers were released to the public 
on emerging policy areas. Several policies were updated and new ones were 
introduced. The purpose of these policies and guidelines is to help Commission 
staff, members of the public and those involved in human rights to understand 


and interpret how the Code applies. Highlights of the past year are outlined below. 


Pregnancy and Breastfeeding 


Under Section 10 (2) of the Code, the “right to equal treatment without 
discrimination because of sex includes the right to equal treatment without 
discrimination because a woman is or may become pregnant”. Birth and breast- 
feeding are natural parts of child rearing and are integrally related to the ground 
of sex. Refusing or denying a service to a woman who is pregnant or is breast- 


feeding violates the Code on the ground of sex. 


In February 1999, the Commission settled a complaint related to an 
incident involving a woman who was breastfeeding her child in a restaurant and 
was asked by restaurant management to stop breastfeeding, to move to the 
restaurant’s washroom or to leave the restaurant. A key element of the settlement 


included a request by both the complainant and the respondents that the 
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Commission develop an explicit policy regarding the rights of women to breast- 
feed in public, if they so choose. This includes the right not to be disturbed or 
denied access to services. Breastfeeding mothers have the same right to avail 


themselves of services, without discrimination, as all other people in Ontario. 


As a result of the settlement, the Commission clarified and expanded its 
interpretation of the right of women to breastfeed and revised its Policy on 
Pregnancy to reflect the protection of breastfeeding in public areas. The 
Commission also developed a plain language version of its Policy on Pregnancy as 
well as a flyer entitled, Your Rights as a Nursing Mother. Both were distributed to 
public health units and midwives’ associations across the province during 
National Breastfeeding Week in October 1999. The right to be accommodated 
at work is also part of the Policy on Pregnancy. 


Sexual Orientation 


On May 20, 1999, the Supreme Court of Canada decided in M. v. H., that the 
opposite-sex definition of “spouse” in Part III of Ontario’s Family Law Reform 
Act was unconstitutional. As a result, the Ontario Government introduced Bill 5, 
An Act to amend certain statutes because of the Supreme Court of Canada decision 
in M. v. H. to include the ground of same-sex partnership status. The Act 
amends 67 Ontario statutes, including the Code. The Commission’s public 
policy statement on sexual orientation was released this year entitled, Policy on 
Discrimination and Harassment because of Sexual Orientation. It incorporates the 
changes made by Bill 5 and provides clear directions on the equality of persons 


in Ontario regardless of sexual orientation. 


Released in February 2000, the Policy sets out how the Code protects 
against discrimination and harassment because of sexual orientation. It is 
designed to improve understanding of issues related to sexual orientation. In 
particular, the Policy can be used by employers and providers of services and 
accommodation to better understand their responsibilities under the Code and 
the need to provide equal treatment to all Ontarians. 


The Chief Commissioner has written to the Attorney General with 
respect to some of the statutes amended by Bill 5 and other Ontario laws of 
potential relevance to same-sex partners. The Chief Commissioner has raised 
several issues in relation to these laws such as substantive equality, the dignity of 


individuals in same-sex relationships and compliance with the Code. 
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Gender Identity 


Misunderstanding and lack of awareness of the issues faced by transgendered 
people occur throughout society. Two years ago, in March 1998 at a conference 
held by the International Foundation for Gender Equality, the Chief Commis- 
sioner made a commitment that the Commission would undertake policy 
development in consultation with the transgendered community. Research, 
consultations and meetings were then conducted with the transgendered 


community, selected officials and health professionals. 


Following these consultations, the Commission developed a discussion 
paper entitled Toward a Commission Policy on Gender Identity. This paper was 
released in October 1999 to members of the transgendered community and 
stakeholders associated with this issue. 


Based on feedback received, the Commission approved a formal policy 
statement based on the discussion paper, Policy on Gender Identity. The Policy is 
based on the work done to date which includes research, community consulta- 
tions and interviews with selected officials and health care professionals and a 
review of significant case law in this area. The document outlines the major 


barriers and issues that face transgendered persons. 


Although the number of complaints in this area is relatively small, the 
discrimination, harassment and social stigma experienced by transgendered 
individuals is significant. In developing this Policy, the Commission aims to 
promote awareness of gender identity, to dispel stereotypes and myths, and to 
prevent discrimination and harassment against individuals because of their 
gender identity. 


Disability 


Guidelines for Assessing Accommodation Requirements 
for Persons with Disabilities 


The Commission introduced its Guidelines for Assessing Accommodation 
Requirements for Persons with Disabilities in 1989. Since that time, the Guidelines 
have not undergone any revisions despite several key legal developments and 


emerging issues. 


As a result, the Commission conducted extensive consultations with 
approximately 150 stakeholders to evaluate the need for revisions and to seek 


views on proposed revisions to the Guidelines. Consultees included disability 
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consumers and organizations, employer communities, educational institutions, 
law firms, labour, provincial and municipal government agencies, business and 


trade associations and service providers. 


The Commission also sought views on two specific policy issues. The first 
issue was the interpretation of the “undue hardship standard” in light of the rea- 
sonableness standard set out in the 1997 Eldridge v. British Columbia (Attorney 
General) decision, and second, the “voluntary assumption of risk”. This second 
issue arises when a person with a disability voluntarily assumes a health and 


safety risk (after accommodation) to himself or herself alone. 


Viewpoints were varied. Members of the disability community supported 
the current standard of undue hardship and accommodation standards as set 
out in the Code. Representatives of the business and employer communities, 
however, felt that the cost standard was too onerous. They preferred to support 
a standard based on “reasonableness” as well as a revision of the measurement of 
cost. Educational service providers, while supportive of the undue hardship 
standard, felt that factors other than cost should determine undue hardship. 
Members of the deaf community indicated that governments, which are often 
the only sources of funding for accommodation, have a duty to accommodate 


and should not qualify for an undue hardship exemption. 


Stakeholders also raised a number of other issues. These included the 
definition of “essential duties”, accommodation in pre-injury work or other 
work, the interaction of other legislation with the Code dealing with employee 
rights and general health and safety issues, the lack of integration of arbitration 
decisions in the labour context into human rights analysis, and the vulnerability 


of workers with disabilities in non-unionized workplaces. 


The overwhelming response to the Commission’s consultations shows that 
stakeholders rely upon the Guidelines for directions in fulfilling the obligation 
to accommodate in a variety of situations. The Commission intends to release a 
revised version of the Guidelines next year. The revised version will assess the 
implications of decisions made by courts and boards of inquiry over the last 
decade and take into account their impact on the standards set out in the 
Guidelines. The Guidelines will also provide employers with more specific 


guidance on the accommodation process. 
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Public Transit Accessibility Survey 


As part of its ongoing commitment to disability issues, in 1999-2000, the 
Commission undertook a survey of the current efforts and future plans of major 
transit commissions in Ontario municipalities to make their systems accessible 
to persons with disabilities. Findings from the assessment will enable the 
Commission to determine current and future policy developments in the area of 


disability accommodation, with particular focus on transportation services. 


In light of a 1997 Supreme Court of Canada decision, the Commission 
promotes an integrated approach to public transit as a basic social requirement. 
In practical terms, this means that municipalities should try to make their stan- 
dard transit systems as accessible as possible, and in situations where some users 
still cannot access these facilities, even after accommodation, to provide other 
para-transit options, such as Wheel Trans. In both cases, the standard is accom- 
modation to the point of undue hardship. The Commission will be releasing a 


survey on the accessibility of public transit systems in Ontario next fiscal year. 


Discussion Paper on Age Discrimination 


The Commission prepared a discussion paper on age discrimination in 
1999-2000, following the designation of the United Nations’ International 
Year of Older Persons in 1999. The paper, which was developed as part of the 
Commission’s mandate to develop policy on the major grounds in the Code, 
explores human rights issues facing older persons in Ontario in the areas of 
employment, housing and services and facilities. It reviews demographic trends, 
broader social and economic issues related to age discrimination, case law and 
the types of cases coming to the Commission through complaints. The paper 
will form the basis for public consultation prior to developing a formal public 


policy on this issue over the next two years. 


Discussion Paper on Insurance 


As part of its mandate under the Code to promote awareness and understanding 
of human rights, the Commission initiated a research project to examine 
human rights issues in the insurance industry. 

In 1992, the Supreme Court of Canada in Bates v. Zurich Insurance 
encouraged the insurance industry to look more closely at non-discriminatory 
alternatives in rate setting in the auto industry. It ruled that the insurance 


industry could continue to use discriminatory criteria, such as age and marital 
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status as a bona fide means of assessing risk, but that the industry might not be 
able to do so indefinitely. 


In light of these comments and the relative scarcity of human rights 
analysis on the insurance industry in Ontario, the Commission developed a 
Discussion Paper, released in October 1999, to initiate dialogue on protecting 
human rights in insurance and to examine alternatives to current practices 
through consultation with industry representatives, regulators and consumers. 
This paper reviews insurance-related legislative authority, provisions of the Code 


and discusses issues of discrimination in insurance. 


As part of the consultation, the Commission received a number of sub- 
missions and met with several representatives from the life, disability and auto 
insurance sectors. The Commission will release the Consultation Report this 
coming year and correspond with key stakeholders on issues raised during the 
consultation. One of the key directions of the Report is that the Commission 
recommend that industry, government and consumer sectors jointly establish a 


mechanism to further promote dialogue on human rights issues in insurance. 


Policy Dialogue 


In February 2000, the Commission, in partnership with the Canadian Human 
Rights Foundation, held a first-ever one-day Policy Dialogue entitled Human 
Rights Commissions: Future Directions. The session’s goal was to bring together a 
diverse range of Canadian and international stakeholders to analyze the way in 
which human rights institutions, civil society and government work together to 
identify issues, developments and challenges in the field of human rights and to 
generate strategies for the future. 


Representatives from the Ontario Human Rights Commission, other 
Canadian human rights commissions, the Ontario government, and human 
rights non-governmental agencies (NGOs) took part in the event. As well, we 
were privileged to have in attendance the Special Advisor on National Institu- 
tions from the Office of the High Commissioner for Human Rights in Geneva, 
a member from the Canadian Human Rights Act Review Panel, a member of the 
UN Human Rights Committee, a Canadian Senator and several distinguished 
human rights experts and academics. 


The session provided Participants with an opportunity to discuss social 
trends and international developments and to examine the impact of these 
trends and developments on the role of human rights commissions. Some of 


the emerging issues that were identified included economic and social rights, 
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alternative dispute resolution and the complaints-based model as a means for 
addressing systemic discrimination. Also discussed was the role of human rights 
commissions in ensuring Canada fulfills its international human rights obliga- 
tions, as contained in the international conventions, treaties and protocols it has 
ratified. Such information-sharing will help Canadian human rights commis- 
sions to respond better to societal changes in Canada, and to develop strategies 
that will enable commissions to play a greater role in the protection and 


promotion of human rights in the future. 


PUBLIC EDUCATION 


Promoting human rights is an equally important part of the Commission’s 
mandate. Section 29 of the Code outlines the wide-ranging functions of the 
Ontario Human Rights Commission, and includes its responsibilities with regard 
to public education. In particular, Section 29(d) requires the Commission to 
“develop and conduct programs of public information and education and undertake, 
direct and encourage research designed to eliminate discriminatory practices that 
infringe rights under this Act’. 


Total Attendees 
Public Education Activities at Public Education Activities 


9000 ~~ 


8000 ¥ 
7000 
6000 ~~ 


1997/98 1998/99 1999/2000 


Last year, Commission staff participated in 108 public education events and 
delivered education and training to over 8,600 people, almost double and triple 
the numbers from the past two years (4,500 and 3,000, respectively), making 


1999-2000 one of the most active years in the area of public education. 
Key activities included: 


* keynote addresses at conferences of the Association of Municipalities in 
Ontario, Ontario Hydro, Citizenship and Immigration Canada, the Human 


Resources Professionals Association, and colleges and high schools; 
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* taking part in a youth anti-racism conference in Sioux Lookout that brought 
together Aboriginal and non-Aboriginal youth from across northwestern 
Ontario to discuss strategies relating to the elimination of racism in their 


communities; 


presentations to disability groups in Sudbury and Kirkland Lake, small 
business owners in Kirkland Lake and Timmins, municipal employees in 


Windsor and the Ontario Association of the Deaf in Toronto; 


* participation in information fairs for job seekers with disabilities in Toronto 
and Brampton, for human resource practitioners in Toronto, Durham and 
Ottawa, and for the general public at multicultural fairs in Milton and Ajax, 
as well as attendance at the 1999 Lesbian, Gay, Bisexual, Transsexual and 
Transgender Pride Week; and 


* training of call centre staff at the Ministry of Labour. 


In 1999-2000, the Commission also developed a second three-year 
public education strategy to build on the first one, which came to an end as of 
March 31, 2000. The new strategy entitled, Getting the Message Out, sets out the 
course for the Commission’s public education activities for the next three-year 
period from April 1, 2000 to March 31, 2003. In particular, the new strategy 
focuses on increased public education activity in the education and employment 
sectors, greater use of thematic campaigns, and involving more staff and key 


stakeholders in the delivery of public education. 


Partnerships have proven to be successful as a means of enhancing the 
Commission’s public education efforts. The Commission’s first public awareness 
campaign on sexual harassment was held in 1998. Last year, the Commission 
conducted a second province-wide campaign on sexual harassment on public 
transit vehicles throughout Ontario and expanded the campaign to liquor 
control board outlets. Both campaigns were conducted with private, not for 


profit and public sector partnerships. 


The Commission also partnered with a francophone women’s non- 
governmental organization, the Réseau des femmes du sud de l'Ontario, to raise 
awareness of the practice of female genital mutilation (FGM). This practice has 
been recognized not only as a health hazard and a form of violence against 
women and girls, but also as a human rights issue under international law. 
Many women living in Ontario come from areas or countries where FGM is 
practiced. Working with the Réseau, the Commission developed a brochure 


addressing this important women’s issue based on its existing “Know Your 
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Rights” series. The brochure was published in English, French, Arabic, 
Somalian, Swahili and Amharic and was distributed to women’s groups 
throughout the province. 


During the past year, the Commission also partnered with the Council 
of Agencies Serving South Asians to develop a seminar on access to professions 
and trades for foreign trained professionals. Policy work in this area is under 
way as is the development of a multilingual plain language version of the 
Commission’s Complainants Guide in six South Asian languages: Hindi, Tamil, 
Punjabi, Gujarati, Urdu and Bengali. 


The Commission also participated again as a major partner in the second 
Toronto Human Rights Film and Video Festival, ‘Rights on Reel’, held in 
December 1999. 


In 1999-2000, the Commission also worked on the development of a 
teaching resource on ‘Human Rights and Disabilities’. This section is part of 
the updated disability awareness resource teacher’s manual entitled, Discover 
Together, and makes use of some of the resources already developed in the 
Commission's Teaching Human Rights in Ontario. The manual is designed to 
help teachers introduce non-disabled students to a variety of disability issues 
and to increase their awareness of the abilities of people with disabilities. The 
package has been recently re-released by the Equity Department of the Toronto 
District School Board and is being distributed to all elementary schools in the 
Toronto District School Board. 


In the area of publications, the Commission also launched a new series of 
colourful plain language guides on several major policy areas. Key among these 
was Human Rights at Work, a publication that addresses workplace issues such 
as: accommodating persons with disabilities, anti-discrimination and harassment 
policies, rights for pregnant employees and benefits for same-sex partners. The 
guide is easy to understand and provides employers with practical information, 
including a list of prohibited interview questions and a sample job application 
form. Others in the series include, Protecting Religious Rights, Guide to the 
Human Rights Code, Hiring? A Human Rights Guide and Pregnancy: Before, 
During and After: Know Your Rights, and a ready reference to the most recent 


version of the Code. 


The Commission also released a second edition of Human Rights Policy in 
Ontario, an up-to-date compilation of all the Commission’s existing and new 
policy work, and produced Human Rights at Work, a first-ever manual for 


employers on human rights in the workplace. 
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AN ABORIGINAL HUMAN RIGHTS PROGRAM 
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Under Sections 29 and 14 of the Code, the Commission has a statutory duty to 
promote and advance awareness of human rights and to allow for special pro- 
grams that promote equality of opportunity. Aboriginal peoples’ human rights 
have been identified repeatedly as a priority at the provincial, national and 
international levels as areas of concern. Since Ontario is home to approximately 
20% of Canada’s Aboriginal population, there is a need to address the human 
rights issues that Aboriginal persons face as a result of the cumulative and aggra- 


vated effects of economic, social and historical disadvantage and discrimination. 


The Commission has put into place a special program as part of its out- 
reach efforts to the Aboriginal community. Given that Aboriginal persons in 
Ontario file relatively few human rights complaints, many Aboriginal commu- 
nities have little experience with the provincial human rights process, and are 
either unaware of the Commission’s services or its ability to serve Aboriginal 
interests. Others view the human rights process to be unresponsive or irrelevant 
to the needs of Aboriginal persons. Since the Commission has no sustained or 
corporate presence in Ontario’s Aboriginal communities, the Commission 
developed a Request for Proposals to develop a special program for Aboriginal 
persons. 


The program’s goals include enhancing awareness among Aboriginal 
persons of the protections contained in the Code, developing appropriate and 
culturally-sensitive mechanisms for accessing the Commission’s services and 
developing a sustained corporate Commission presence within Aboriginal 


communities and organizations. 


First steps of the proposed 18-month program will involve researching 
best practices for public education and awareness in Aboriginal communities, 
conducting a needs assessment and establishing formal partnership(s) with 


selected organizations that are representative of Aboriginal communities. 
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NATIONAL AND INTERNATIONAL INITIATIVES 


Ontario Submissions 


The Commission provides input to Ontario's submissions to reports prepared 
by Canada in accordance with Canada’s obligations under international con- 
ventions. The Commission’s comments highlight relevant legislative, judicial 
and administrative policies, programs and activities during the given reporting 
period as they relate to particular articles in the respective conventions. In 
September 1999, the Commission prepared comments for consideration on 
three reports: 


% Canadas 13th & 14th Report on the International Convention on the 
Elimination of All Forms of Racial Discrimination; 


% Canada’s Second Report on the Convention on the Rights of the Child; and 


* Canada’ Fifth Report on the Convention on the Elimination of All Forms of 
Discrimination Against Women. 


Canadian Association of Statutory Human Rights 
Agencies (CASHRA) 


CASHRA’s membership includes all the human rights commissions and fair 
practices offices in each of the 10 provinces, 3 territories and the federal govern- 
ment. During the 1999-2000 fiscal year, the Commission led a joint effort of 
representatives of CASHRA member agencies to develop an educational initia- 
tive that highlights every person's responsibility to ensure that human rights are 
respected in the workplace. This poster will be launched at the CASHRA 2000 
Conference in May 2000. 


International Delegations and Visitors 


As part of its responsibility to promote human rights, in 1999-2000, the 
Commission hosted a number of delegations and visitors from around the 
world including Sri Lanka, India, Japan, Chile, South Africa and Nigeria. 
Several of these visits related to the establishment or strengthening of human 


rights commissions, information-sharing and technical co-operation. 
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in the 1999-2000 fiscal year, the Legal Services Branch handled some 147 
boards of inquiry, 21 judicial reviews, and 11 appeals, including two at the 
Supreme Court of Canada. 


The following are highlights of some of the significant decisions and cases 
over the past year that are noteworthy to all those with an interest in human 


rights advancement. 


APPEALS 


M. v. H. 
Supreme Court of Canada (intervention) 


The Commission intervened at the Supreme Court of Canada in a case known 
as M. v. H.'. The applicant “M” went to court to obtain an order of support 
against “H”, her former same-sex partner, after their twelve-year relationship 
had ended. At the outset of her support motion, “M” argued that the opposite- 
sex definition of “spouse” in Section 29 of Ontario’s Family Law Act*(FLA), 
which precluded her from making an application for support in the context of a 
lesbian common law relationship, constituted a denial of the equality rights in 
Section 15 of the Charter. 


Result at Supreme Court: On May 20, 1999, the Supreme Court of Canada 
found that the opposite-sex definition of “spouse” in Part III of Ontario’s FLA 
was unconstitutional. The Court found that the exclusion of same-sex couples 
from Section 29 of the FLA constitutes an infringement of equality rights that 
cannot be justified as a reasonable limit on constitutional rights under Section 1 
of the Charter. The Court declared Section 29 of the FLA to be of no force and 
effect but suspended the application of its declaration for a period of six months 
in order to give the Ontario government an opportunity to make the appro- 
priate changes to the law. 


Current Status: In response to the Supreme Court’s decision, the provincial 
government introduced Bill 5 in the Ontario Legislature on October 25, 1999. 
It received Royal Assent on October 28, 1999 and came into force on March 1, 
2000. The Bill amended the FZA, on November 20, 1999, so that its provisions 


governing support obligations now apply to same-sex partners. The FLA’ provi- 


1. Attorney General of Ontario v. M. and H., (1999) 2 S.C.R. 3. 
2. Family Law Act, R.S.O. 1990, c. F. 3.. 
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sions relating to domestic contracts and dependants’ claims for damages have 
also been extended to same-sex partners. Bill 5 also amends a number of other 


statutes (including the Code) so that they now apply to same-sex partners. 


B.C. Human Rights Commission et al. v. Blencoe 
Supreme Court of Canada (intervention) 


In the summer of 1995, two human rights complaints were filed alleging that 
Robin Blencoe, a former provincial Cabinet Minister, had sexually harassed 
them. In late November 1997, Blencoe filed an application for judicial review of 
the Commission's referral of the complaints to the British Columbia Human 
Rights Tribunal. He alleged that inordinate delay in the processing of the 
complaints had caused him prejudice, amounting to a denial of natural justice. 


In February 1998, the chambers judge dismissed Blencoe’s application for 


judicial review which was subsequently appealed to the British Columbia Court 
of Appeal. 


Result at Court of Appeal: The Court of Appeal held that: 


a) the complaints were “relatively simple ones”, involving no complex 
issues; 

b) any delay in the proceedings of the complaints must necessarily have 
prejudiced Blencoe; 

c) if Blencoe had been charged in the criminal courts with this type of 
“sexual assault”, the charge would very likely have been dismissed on 


grounds of delay; 


d) the exacerbation of an existing state of affairs may trigger Section 7 of 


the Charter right to security of the person; 


e) if complainants in sexual assault cases are protected by Section 7 of the 
Charter when facing disclosure of confidential materials, then respon- 
dents in sexual harassment hearings, facing protracted intrusion into 
the intimate details of their lives based on as of yet unproven charges, 


must also be extended the same protection; 
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f) the emerging, preferred view in the Supreme Court of Canada is that 
Section 7 of the Charter, under the rubric of liberty and security of the 
person, operates to protect both the privacy and dignity of citizens 
against the stigma of undue, prolonged humiliation and public degra- 
dation of the kind suffered by Blencoe in connection with the com- 
plaints against him; and 


g) the delay in this case was so excessive when weighed against the serious- 
ness of the “charge” and the simplicity of the issues that it could never 
be viewed as reasonable under any test, and was not in accordance with 

vif 


fundamental justice. 


Current Status: The appeal of this case was heard in the Supreme Court of 
Canada on January 24, 2000. The Court’s decision is pending. 


The consequences of an unsuccessful appeal in this case would be quite 
far-reaching for the Ontario Human Rights Commission, and indeed for the 
Commissions in other jurisdictions. In all likelihood, it would open the door 
for respondents to raise Section 7 arguments in cases where the allegation was 
not that of sexual harassment. 


DIVISIONAL COURT 


OHRC and Mike Naraine v. 
Ford Motor Company of Canada Ltd., et al. 
Superior Court of Justice, Divisional Court, June 23, 1999 


The complainant worked for nine years for Ford as an electrician. During that 
period of time he experienced continuous racial harassment. The Board of 
Inquiry held that this harassment poisoned the complainant’s work environ- 
ment and was responsible, in part, for the discipline he received at Ford. The 
Board held that Mr. Naraine’s ultimate dismissal was improper because Ford 
had failed to consider the effect the poisoned environment was having on the 
complainant. 


Ford appealed the Board decision to the Divisional Court. 
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Result on Appeal: In a unanimous decision the Divisional Court dismissed the 
appeal. In part, the Court held the following: 


Delay 


¢ The Court noted that the Board was in an “excellent position” to determine 
whether there would be prejudice to Ford, having heard all the evidence, 
and therefore its decision on this matter ought to be given deference. 


Res Judicata/Issue Estoppel 


¢ The Court agreed with the Board’s determination that it was appropriate to 
re-visit the issues addressed by the labour arbitrator — particularly the issue 
of the final alleged assault between Mr. Naraine and a co-worker — in order 


to make a determination on the human rights issues. 
& 
“Exclusion” of Evidence 


¢ The Court held that the Board was entitled to exclude as irrelevant evidence 
of events subsequent to Mr. Naraine’s termination from Ford. In any event, 
the Court noted that the Board did not exclude this evidence, but rather 


admitted it and then, as it was entitled to do, gave it no weight. 
Employer Liability 
¢ The Court upheld the Board’s decision that Ford could be held liable for 


the racial harassment on the basis that it failed to do anything — indeed was 


indifferent to — the racial slurs and graffiti at its Windsor operations. 


Current Status: Appeal pending in the Court of Appeal. 


McKenzie Forest Products Inc. v. Adam Tilberg et al. 
Divisional Court Decision, Judicial Review: May 31, 1999 


McKenzie Forest Products Inc. sought judicial review of an interim decision 
of the Board of Inquiry made in the course of a hearing into the complaint of 
Adam Tilberg. In his complaint, Tilberg alleges that McKenzie refused him 


employment because he was born without thumbs. 


The Commission referred Tilberg’s complaint to the Board. Subsequently, 
the Commission advised the Board and the parties that it had reached a settle- 
ment of the public interest issues between it and McKenzie Forest Products 
would “no longer participate” in the hearing. Tilberg was aware of his right to 
proceed on his own. The Commission requested, “as a condition of its with- 
drawing from the proceedings,” a letter of assurance from McKenzie which 


McKenzie provided. 
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The hearing into Tilberg’s complaint resumed in the absence of the 
Commission. McKenzie then brought a motion before the Board for an order 
dismissing Tilberg’s complaint on the basis that “the Commission’s decision to 
withdraw and relinquish carriage of the proceedings had left the Board without 
jurisdiction to continue.” The Commission was put on notice and opposed 


McKenzie’s motion. 


Result at Board: The Board ruled that it had jurisdiction to continue with the 
hearing of Tilberg’s complaint, notwithstanding the steps taken by the Com- 
mission to abandon active carriage of the complaint before the Board. McKenzie 


then brought an application for judicial review of the Board’s interim ruling. 


Result of Judicial Review: The majority of the Divisional Court granted 
McKenzie’s application for judicial review. The Court held that the Commission 
has a statutory duty, pursuant to Section 39(2) of the Code, to “have the carriage 
of the complaint” and that where the Commission had taken steps to surrender 
active carriage of the complaint, the Board no longer had jurisdiction to hear 
the complaint. The Court held that, in the absence of the Commission’s 
involvement in the proceedings, no other party has the statutory authority to 
have carriage of the complaint. The Court also held that the public interest 
represented by the Commission prevails, in the event of conflict, over the 


private interests and rights of individual complainants. 


Current Status: Appeal pending in the Court of Appeal. 
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Brillinger and the Canadian Lesbian and Gay Archives v. 
Imaging Excellence Inc. and Scott Brockie 
Board of Inquiry Decision: September 29, 1999 


The complainant, Ray Brillinger, sought printing services — envelopes, letterhead 
and business cards — from the respondent Imaging Excellence Inc. for the 
Canadian Lesbian and Gay Archives (the “Archives”). The president of Imaging 
Excellence, Scott Brockie, denied the service on the basis of his religious beliefs. 
Scott Brockie believed that homosexuality is contrary to the teachings of the 
Christian Bible. Mr. Brockie argued that his right to freedom of religion under 
Section 2(a) of the Canadian Charter of Rights and Freedoms (the “Charter’) 


acts as a defence to the denial of services. 


Ontario Human Rights Commission 


The hearing proceeded in two stages: the first stage dealt with an 
infringement of the Code and the second stage addressed the Section 2(a) 
Charter defence. 


Result at Board (First Stage): The Board held that the Canadian Lesbian and 
Gay Archives is protected under the sexual orientation ground of the Code. She 
held that organizations like the Archives are “so imbued with the identity or 
character of their membership, or so clearly representative of a group that is 
identified by a prohibited ground under the Code, that they cannot be separated 
from their membership and the organization itself takes on the protected 


characteristic’. 


The Board held further that both Ray Brillinger and the Archives were 
denied printing services contrary to Section 1 of the Code. She held that Ray 
Brillinger was discriminated against indirectly as a member of the Archives, as 
was its then president, because of his association with the Archives. The Board 
held that the Archives was discriminated against directly and by way of 


association. 


Current Status: Argument on the Charter proceeded on November 1, 1999. 


The Board reserved her decision. 


Nicole Curling v. The Victoria Tea Company Ltd., 
A. Torimiro and The Torimiro Corporation 
Board of Inquiry Decision: December 22, 1999 


The complainant, Nicole Curling, filed a complaint against her employer, 
Alexander Torimiro and The Victoria Tea Company on April 15, 1994, alleging 
sexual harassment and sexual solicitation contrary to Section 7(2) and 7(3)(a) of 
the Code. In 1998, the complaint was amended to include discrimination in 


employment because of sex contrary to Section 5(1) and 9. 


During the course of the hearing in September 1999, an allegation of 
Section 8 reprisal was added to the complaint as a result of a defamation law 
suit launched by the personal respondent and his new corporate entity, The 
Torimiro Corporation, which was also added as a respondent. 

Result at Board: The Board found that Nicole Curling was subjected to a 
poisoned work environment due to the sexualized workplace climate. The 
Board found the personal respondent's behaviour towards the complainant, 
such as unwanted touching, kissing and comments about her body, constituted 


sexual harassment. 
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The Board held that the personal respondent's persistent pursuit of a rela- 
tionship with the complainant constituted sexual solicitation. Expert evidence 
was led that sexual harassment should also be understood in the terms “relational 
advances”. The typical traits of this latter type of harassment being where the 
respondent harasser pressures the target to form an intimate relationship, 
usually starting with gifts, special attention and invitations for dates. The Board 
noted that “relational advances” are often not seen as harassment and are treated 
lightly by co-workers and employers because the conduct has the semblance of a 


courtship and infatuation. 


With respect to the previous finding of sexual harassment by the personal 
respondent, expert evidence was led that clearly revealed the respondent to be a 
“repeat offender, who did not recognize his responsibility and who engaged in a 
pattern of escalating behaviour”. 


The respondents launched a civil action against the complainant seeking 
$1.5 million for damage to reputation arising out of the human rights complaint 
process. The Board found that reprisal was clearly a factor in the respondents’ 
lawsuit. The Board held that in making threats against the complainant, her 
family, the Commission and its witnesses, the respondents’ conduct was a form 
of retaliation. 


Current Status: A decision with respect to remedies is pending. 
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INQUIRIES AND INTAKE 


The Inquiry and Intake Service Unit is the first point of contact for members of 
the public who need information on filing a human rights complaint. Callers 
receive basic information on how to contact the Commission, how to file a 
complaint and other information about the human rights process. During 
1999-2000, the Unit received a total of 153,306 telephone calls. Staff responded 
to 52,030 calls or 85% of the 60,977 callers who opted to speak to an inquiry 
service representative. On average, calls were responded to within 2 minutes. 
Staff sent out 4,246 intake questionnaires, and received 2,409 completed intake 


packages in return. Of these, 1,861 or 77% became human rights complaints. 


MEDIATION 


Mediation is a formal and voluntary opportunity for parties involved in a com- 
plaint to meet and resolve their issues at the outset of the complaint process. In 
1999-2000, more than half of the total number of cases, 1,270 were resolved at 
the mediation stage. The settlement rate at mediation is 74%. During the past 
year, the Commission also published a survey of participants who used its medi- 
ation process. Findings show that some 75% of complainants and respondents 
who are eligible for mediation services choose this method of dealing with their 
situations. The survey also reflected a high degree of success, with 70% of the 
complainants mentioning that they felt their issue was properly addressed, 

and 78% of the respondents indicating that they felt that the process was fair. 
Over 87% of those participating in the survey indicated that they would use 


mediation again if they had another human rights complaint. 


INVESTIGATION 


The success of the voluntary mediation program has in turn meant that the 
number of complaints under investigation has been steadily dropping from 
1,780 in March 1998 to 1,140 in March 1999 to 718 in March 2000. It has 
also enabled the Commission to focus its investigation resources on older cases, 


particularly those that are two years of age or older. Last year, the Commission 
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committed to resolve 1,100 cases through the investigative process and achieved 
94% of this target. It also committed to resolve 80% of cases that were two 
years of age or older as of March 31, 1999. This year, it resolved 555 cases 
which represents 106% of last year’s target of 520 cases. This reduction in the 
older cases has had a remarkable impact in the reduction of the average age of 


the caseload, which is 13 months. 


The Commission has also made significant strides in improving the time- 
liness in handling complaints. The average time required to process a complaint 
from opening to decision is currently 18 months down from 22 months last 


year, and the median age of complaints in the system is now 9 months. 


The Commission also met its public performance measures set out in the 
Ministry’s 1999-2000 business plan. Last year, it committed to achieve a 65% 
settlement rate at the mediation stage. This year, it accomplished a rate of 74%. 


CASELOAD 


——————_—_————— 
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During the 1999-2000 fiscal year, the Commission made significant strides in a 
number of areas including caseload management, timeliness of handling com- 
plaints and public education. Expectations for this year have been either met or 


exceeded in all areas. 


For a fourth year in a row, the Commission has resolved more cases than 
it opened. In 1999-2000, it opened 1,861 and resolved 2,305 cases, making 
1999-2000 one of the most productive years in the Commission’s history. As at 
March 31, 2000, the Commission's active caseload was 1,952 compared to 
2,386 on March 31, 1999 and 2,745 on March 31, 1998. Three years ago, the 
Commission made a commitment to the Ontario public to achieve a current 
caseload. Given this year’s statistics, which show that the caseload roughly 
matches the number of complaints it receives each year, and the average age of a 
complaint in the system is 13 months, the Commission is very close to achieving 


this goal. The Commission also sent 92 complaints to the Board of Inquiry 
(Human Rights). 
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RESTRUCTURING 


In 1999-2000, the Commission restructured its corporate services, including 
the planning and delivery of human resources, information technology and 
financial and administrative services. The corporate planning function now 
resides with the Office of the Executive Director. Responsibilities include 
monitoring and reporting on organizational performance, the implementation 
of organizational improvement initiatives such as the development of new 
technology applications in case management and the training of staff. Other 
functions such as Web site management, distribution and publications have 
been transferred to the Policy and Education Branch. 


During the year, the Commission also faced the challenge of having to 
find additional savings as part of government-wide budget restrictions. The best 
solution turned out to be the implementation of new working arrangements for 
Commission staff in the regions through teleworking. As a result, some staff will 
share office space with other government ministries and others will be working 
from home. This has helped to keep both jobs and a presence in the regions 


outside of Toronto. 


Commission staff also worked on developing a new Quality Assurance 
Program and each Branch established its own standards and identified means 
for managing and maintaining them. These service standards will be put into 


practice in the coming year. 
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The Commission has presented an accountability framework in the last two annual 
reports (1997-1998, 1998-1999). The framework is designed to establish targets for the 


organization's performance in the coming year as well as report on achievements against 


previously established targets. 


The following is a summary of achievements against targets in the 1999-2000 


fiscal year. 


SERVICE AREA 1999-2000 COMMITMENTS 


1999-2000 ACHIEVEMENTS 


————————— Eee 


Promotion and 
Awareness of 
Human Rights 


* Conduct second public 
awareness campaign on sexual 
harassment. 


¢ Increase liaison activities with 
Aboriginal communities. 


e Maintain international and 
national liaison. 


¢ Maintain distribution levels of 
Commission publications 
(10,000 per year). 


* Maintain 1998-1999 levels of 
public education activities (80 
events, reached approximately 
4,600 persons). 


¢ Increase the number of hits on 
the Web site by 10%. 
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Campaign ran twice, once on public 
transit vehicles and once in LCBO 
outlets across the province. 


Developed Request for Proposals 
(RFP) for Aboriginal Human Rights 
Program to sustain OHRC presence 
in off-reserve Aboriginal communities 
and to enhance equality for 
Aboriginal persons in Ontario. 


Provided comments on Canada’s 
reports under various international 
instruments. 


Hosted several international delega- 
tions from: Sri Lanka, India, Japan, 
Chile, South Africa and Nigeria. 


Worked with member commissions 
of CASHRA to develop poster on 
Human Rights in the Workplace. 


Approximately 30,000 copies of 
publications distributed. 


Staff participated in 108 events and 
reached 8,636 persons. 


Achieved a 20% increase over last 
year. 


ACCOUNTABILITY FRAMEWORK 


SERVICE AREA 1999-2000 COMMITMENTS 1999-2000 ACHIEVEMENTS 
ee eee eee 


Policy * Develop a policy position on Released Policy on Discrimination and 
sexual orientation. Harassment because of Sexual Orientation. 
* Initiate policy work on age Developed discussion paper on Age 
discrimination. Discrimination. 
Other policy work 


Developed policy paper on gender identity. 


Developed discussion paper on 
Insurance. 


Conducted consultations on revisions to 
Guidelines for Assessing Accommodation 
Requirements for Persons with Disabilities 
and developed consultation report. 


Conducted survey on accessibility for 
persons with disabilities to mass transit 
vehicles in Ontario municipalities. 


Launched first-ever Policy Dialogue on 


developments in human rights. 


* Review legislation and bills Reviewed Bill 5 and incorporated 
tabled before the legislature for _ changes to sexual orientation policy, 
compliance with the Code. Mental Health Act, Drug Testing for 

Welfare Recipients. 


a SS Ee EE ee eee 


Inquiry Services * Average response time on calls A 30% increase in callers actually 
handled by an Inquiry Service speaking with a staff person resulted in 


Representative will be under an average response time of within 
60 seconds. 2 minutes. 
Intake Services * Maintain 15-day processing Complaints are drafted within 30 days 


time for drafting of complaints. _ of receiving an intake package. 


Mediation ¢ Achieve at least a 65% settle- Achieved a settlement rate of 74% in 
Services ment rate in cases in which cases in which mediation was attempted. 
mediation has been attempted. 


* Resolve 1,100 cases through 1,270 cases resolved through mediation 
mediation services. services. 
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SERVICE AREA 1999-2000 COMMITMENTS 


Investigation ¢ Resolve 80% of cases over 
Services 2 years of age as at March 31, 
1999. 


* Resolve 1,100 cases through 
investigation services. 


* Reduce the median age of the 
caseload to under 10 months. 


* Decrease the average age of the 
caseload to 14 months. 


Corporate * Quality Service Standards 


Initiatives introduced in September 1999. 


¢ Training programs to be 
provided on public education, 
mediation, sexual harassment 
cases and quality service. 


* Initiate Accessibility Review 
of Commission services and 
employment practices for 
persons with disabilities. 
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1999-2000 ACHIEVEMENTS 


Resolved 555 cases which represents 
106% of last year’s target of 520 
cases. 


1,035 cases resolved through 
investigation services. 


Median age of the caseload as at 
March 31, 2000 is 9 months. 


Average age of the caseload is 
13 months. 


Quality Service Standards have been 
developed for each Branch. 


Training provided to new 
intake/inquiry and investigative staff. 


Training programs also delivered on 
writing case analyses and reasons, 
conducting conciliations as well as 
on the telework process for affected 
staff and for the Mediation and 
Investigation Branch staff 
development session. 


RFP for Accessibility Review 


completed. 


ACCOUNTABILITY FRAMEWORK 


The following are the Commission's public commitments for the 2000-2001 fiscal year. 


SERVICE AREA 2000-2001 COMMITMENTS 
Se ee eee SS eee ee ee 


Promotion and * Conduct one new public awareness campaign. 
Awareness of 


¢ Implement Aboriginal program. 
Human Rights : Cientese 


* Ensure international obligations are integrated into all new policy work. 

* Launch policy initiative for CASHRA 2001. 

* Enhance accessibility of publications through new series of ‘one-pager’ 
information sheets on all major areas of the Code. 


e Achieve a satisfaction rate of 80% among participants for all public 
education activities. 


¢ Launch new Web site that improves access, is easier to use and more 
client-focused. 


Policy * Release paper on Age Discrimination. 


* Conduct consultations and develop public policy document on Age 
Discrimination. 


* Release Policy Paper on Gender Identity. 
* Release consultation report on human rights issues in Insurance. 


* Release revised Guidelines for Assessing Accommodation Requirements for 
Persons with Disabilities. 


* Release report on survey of accessibility to transit vehicles. 


* Conduct second policy dialogue. 


Inquiry Services ¢ The average response time on calls handled directly by inquiry staff will 
be within 2 minutes. 


Intake Services ¢ Draft complaints within 15-20 days from receipt of intake questionnaire. 


Mediation Services ¢ Achieve at least a 65% settlement rate in cases in which mediation is 
attempted. 


* Resolve a minimum of 1,300 cases through mediation services. 


Investigation * Resolve 80% of cases over 1 year old as at April 1, 2000. 
Services * Resolve a minimum of 850 cases through investigation services. 
* Reduce the median age of the caseload to below 9 months. 


* Decrease average age of the caseload to 12 months. 


Corporate * Implement Quality Service Standards. 
Initiatives * Develop training program on public education techniques. 


* Launch Accessibility Review. 
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ListT OF COMMISSIONERS 


KEITH C. NORTON, Q.C., B.A., LL.B. 
Chief Commissioner 


Keith Norton was appointed Chief Commissioner of the Ontario Human 
Rights Commission on July 18, 1996. He is an educator and a lawyer by 
training, having studied law at Queen’s University in Kingston, as well as 


having received a diploma in education from the Ontario College of Educa- 


tion. He practiced criminal and family law in Kingston, Ontario, and taught 
at the secondary and post-secondary levels. 

Mr. Norton is a former Minister of Community and Social Services and served as 
Parliamentary Assistant to the Treasurer of Ontario and Minister of Economics and 
Intergovernmental Affairs. He has also served as Minister of Health, Minister of Education and 
Minister of Colleges and Universities. 

As Minister of the Environment between 1981 and 1983, Mr. Norton became the first 
Canadian cabinet minister to testify before a Committee of the United States Senate. Throughout 
his career, Mr. Norton has championed issues related to persons with disabilities, senior citizens 
and the disadvantaged. He has also been involved in a number of business ventures. 


Mr. Norton is a former President of the Canadian Human Rights Tribunal. 


CHERYL BLONDELL 


Cheryl Blondell was appointed to the Commission in February 1997. She is 
an Assistant Crown Attorney in the Ministry of the Attorney General. She 

formerly served as Criminal Duty Counsel with the Ontario Legal Aid Plan, 
where she advised and represented accused persons. Ms. Blondell worked for 


the Commission in the summer of 1989 as part of the team that created the 


Systemic Investigations Unit. 


The Revd Fr. WILLIAM G. CLIFF 


Fr. Cliff was appointed to the Commission in February 1997. He is the 
Rector of St. John the Evangelist Church in Strathroy in the Diocese of 
Huron. He is a former member of the University of Western Ontario Senate, 
a Padre with the Royal Canadian Legion and a member of the Anglican 


Roman Relations Committee of the Diocese of Huron. A former Chaplain 


Intern at St. Joseph’s Health Centre, London, he was trained at King’s 
College and Huron College at the University of Western Ontario and has served congregations 


in London, Simcoe, Hanover and Durham, Ontario. 
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RICHARD MILES 
Before his appointment to the Commission in July 1992, Richard Miles held 


senior administrative positions with the Ministry of Community and Social 
Services, the Federal Secretariat for Disabled Persons Office, and the Handi- 
capped Action Group Incorporated in Thunder Bay. Mr. Miles was appointed 
by the Minister of Citizenship, Culture & Recreation to the task force, which 


conducted a procedural review of the Ontario Human Rights Commission. 


MARNIE PAIKIN, CM 


Marnie Paikin was appointed to the Commission in September 1996. She is a 
past President of the Canadian Council of Christians and Jews, and a recipient 
of the Province of Ontario’s “Outstanding Woman Award” and of the Human 
Relations Award of the Canadian Council of Christians and Jews. She has been 
inducted into the Hamilton Gallery of Distinction and has been appointed a 
Member of the Order of Canada. Ms. Paikin is currently a Director of Atomic 
Energy of Canada Ltd. and of Westcoast Energy Inc. 


PETER LI 


Peter Li is the General Manager of Ming Pao Daily News, Eastern Edition. 
Mr. Li was appointed to the Commission in September 1997. He is a member 
of the Chinese Canadian Development Committee of the Hospital for Sick 
Children Foundation and sits on the Asian Business Committee of Metro 


Toronto and York Region’s Junior Achievement. Mr. Li was a member of 


Canada Trust’s Asian Advisory Council. He has also served as a Director of the 
Chinese Information and Community Services and was a past Vice-President of the Chinese 
Canadian Advertising, Media and Marketing Association. Mr. Li is a former General Manager of 
Hotel Victoria and Project Administrator of the Chinatown Centre. 


NALIN KANUCK 


Nalin Kanuck was appointed to the Commission in September 1997. He is 
a Management and Financial Consultant. He is also an advisor on Race 
Relations to the York Region Board of Education. Mr. Kanuck is a former 


Justice of the Peace in Sri Lanka, a position that required him, among other 


: / judicial functions, to investigate human rights violations. He was also 

' Chairman and Managing Director of the Regional Development Board in 
the Ministry of Regional Development in Sri Lanka. He also functioned as a Director of the 
National Youth Service Council in Sri Lanka’s Prime Minister's Office. Mr. Kanuck has a 
Bachelor of Arts Degree from the University of Ceylon and an Executive Diploma in Public 
Administration from the University of Colombo, Sri Lanka. The City University of California 
also awarded him an Honourary Doctorate Degree in Public Administration. He is a graduate of 
the Canadian Institute of Certified Administrative Managers and a Fellow of the British Institute 
of Management, England. 
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MICHEL LALONDE 


Michel Lalonde is Reeve of the East Hawkesbury municipal council, having 
served over the last 20 years as Councillor and as Deputy Reeve. He was 
appointed to the Commission in December 1997. In 1993, Mr. Lalonde 
served as Warden of the Council for the United Counties of Prescott and 


Russell. He was subsequently elected to the Council’s executive, planning and 


public works committees. He received the Award of Merit for the County of 
Prescott for the year 1985 and also served as President of the Prescott Mutual Insurance Board 
and of the Hawkesbury and District General Hospital Board. A farmer by occupation, Mr. 
Lalonde is an active participant in the local farming community. He served from 1989 to 1996 
on the board of directors of the Glengarry, Prescott and Russell Local Agricultural Employment 
Board and as President of the Prescott Peer Review Committee for Environmental Farm Plan 
from 1993 to 1997. 


CLAUDETTE ROBINSON 


Claudette Robinson was appointed to the Commission in March 1998. She 
studied at the University of Ottawa and McMaster University. Ms. Robinson 
is the French Coordinator at Sheridan College and a language consultant for 


corporate clients. She has co-authored a series of French readers for elementary 


and secondary schools. She was the author and co-author of three national 
French television series for TVO educational programs one of which she hosted. 
She has been consultant for the Halton Board of Education, has taught at the University of 
Ottawa summer school and has been Principal of the Teaching French as a Second Language 


course for the Ministry of Education. 


ABDUL HAI PATEL 
Abdul Hai Patel was appointed to the Commission in April 1999. Mr. Patel 


received his primary education in India, secondary education in Barbados and 
post-secondary education at York University. He is currently employed with 
Ontario Hydro as a Systems Technical Specialist. 


Mr. Patel is a recipient of the Canada 125 commemorative medal from 


the Governor General for Community Service. He is a recipient of the 
Volunteer Service Award from the Ministry of Citizenship, Culture and Recreation, a member of 
the South & West Asian consultative committee of the Toronto Police, and a coordinator of the 
Islamic Coordinating Council of Imams-Canada. Mr. Patel is also the Vice-Chair of the 
Association of Employees for Employment Equity in Ontario Hydro and serves as a member of 


the Provincial Committee of Power Workers Union on Employment Equity and Diversity. 
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CHRISTIANE RABIER 


Christiane Rabier was appointed to the Commission in April 1999. Ms. Rabier 
received her PhD from the University of Nice-Sophia-Antipolis; she received 
her masters from the University of Montreal and studied public law at the 
University of Montpellier in France. She is currently Chair of the Department 


of Political Science and Vice-Dean of Social Sciences and Humanities at 


Laurentian University in Sudbury. 
Ms. Rabier is active within the francophone community in Sudbury and has worked on a 
program for francophone women to attend post secondary studies, as well as served as a consultant 
with TV Ontario on Continuing Education. She also served as a volunteer with Canada’s Special 


Olympics in 1998 and Operation Red Nose in 1999. 


JUDITH-ANN MANNING 
Judith-Ann Manning was appointed to the Commission in February 2000. 


Ms. Manning is an Accessible Services Planner/Barrier-Free Consultant. She 
= =majored in Criminology and Law at the University of Toronto. She currently 
is the Co-ordinator of the University of Toronto’s Wheelchair Access 
Committee and has held the position of Chair of the North York Advisory 


Committee For Persons With Disabilities, co-Chair of the Board of Directors 
of the Centre for Equality Rights in Accommodation, and vice-Chair of the Toronto Transit 
Commission’s Advisory Committee on Accessible Transportation. Ms. Manning also volunteers 


at the Sunnybrook Health Science Centre in the annual Run for Research. 


MAE RADFORD 
Mae Radford was appointed to the Commission in April 1999. Ms. Radford 


received a diploma in nursing from the Toronto Western Hospital and a 
Bachelor of Arts in health administration from York University. She is 


currently the manager of volunteer services, overseeing operations of a team of 


1,700 volunteers who deliver friendly visiting, palliative care volunteer visiting, 
transportation, and Meals on Wheels for the VON Hamilton-Wentworth. 

Ms. Radford is a member of the Coalition of Community Health and Support Services, 
which advocates for community-based health care. She is a member of the Ontario Community 
Support Association and the Chair of District B. Ms. Radford is the vice-chair of the Citizen 
Committee for Violence Against Women for the City of Burlington. 
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ORGANIZATIONAL CHART 
Chief Commissioner 
Commissioners 
Paci sarvices Breach Mediation & Policy & Education 
§ Investigation Branch Branch 


BRANCH DESCRIPTIONS 


Office of the Chief Commissioner 


The Office of the Chief Commissioner provides leadership and guides the Commission 
in carrying out its statutory functions in a way that ensures that, at both the government 
and community levels, human rights are protected in the province. The Chief Commis- 
sioner and Commissioners set policy direction and make decisions about complaints 
relating to the Code. 


Office of the Executive Director 


The Office of the Executive Director provides leadership and direction to senior 
management staff of the Commission in carrying out its statutory mandate; directs the 
development and implementation of corporate and operational plans; and leads the 
planning and implementation of ongoing organizational improvement initiatives within 
the Commission. The Registrar's Office, attached to the Office of the Executive 
Director, is responsible for processing Reconsideration requests, co-ordinating all func- 
tions related to Commission and Panel Meetings, and Freedom of Information and 


Ombudsman issues. 
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Mediation and Investigation Branch 


The Mediation and Investigation Branch handles all the enforcement functions of the 
Ontario Human Rights Commission through a network of offices across the province. 

The public’s first contact with the Commission is through the centralized Inquiry 
and Intake Unit. This office handles all inquiries and drafts complaints from across the 
province. The Mediation Office provides mediation services as well as processing 
Section 34 requests which gives the Commission discretion not to deal with a complaint, 
if it could have been resolved elsewhere, is filed in bad faith, is out of time or is outside 
the Commission’s legal authority. The Investigation Office undertakes investigation 
and conciliation of complaints. 

The Branch also develops multi-year strategies to effectively manage the Commis- 
sion’s caseload and procedures for the mediation and investigation of complaints. In 


addition, the Branch assists in carrying out the Commission’s public education mandate. 


Policy and Education Branch 


The Policy and Education Branch provides leadership and direction for the promotion 
and advancement of human rights and supports the enforcement of the Code. 

The Branch ensures the promotion of human rights through compliance with the 
Code and with international human rights obligations. This includes the development 
of public policy statements, formal guidelines and research on a broad range of human 
rights and social justice issues. The Branch is responsible for national and international 
liaison, issues management, media and stakeholder relations, the Web site and publi- 
cations. It also conducts public consultations and focus groups and represents the 
Commission on intergovernmental task forces and delegations. 

The Branch is responsible for the strategic planning function for public education 
and communications at a corporate level and for implementing a wide range of educa- 
tional programs and partnership initiatives, such as public awareness campaigns, presen- 
tations, workshops and conferences. The Branch also provides communications and 


policy support to the Offices of the Chief Commissioner and the Executive Director. 


Legal Services Branch 


The Legal Services Branch assists the Commission in fulfilling all aspects of its 
mandate, including compliance, public education and litigation. Its activities include 
providing legal advice to senior management, Mediation and Investigation managers 
and officers concerning investigation and conciliation of cases, providing legal opinions 
requested by the Commission, and serving as legal counsel to the Commission before 


the Board of Inquiry and the courts (on matters of judicial review and appeals). 
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List OF PUBLICATIONS 


Plain Language Documents 
Accommodation for Persons With 
Disabilities 1/95 


AIDS and AIDS-Related Illness and the Code: 
Know Your Rights 6/90 


Breastfeeding Flyer 9/99 


Female Genital Mutilation: Questions and 
Answers (available in English/French, 
Arabic/Somali, Swahili/Amharic) 8/99 


Guide to the Human Rights Code 10/99 
Guide to Mediation Services 5/97 
Hiring? A Human Rights Guide 10/99 
Human Rights at Work 2/00 


If You Receive a Human Rights Complaint 
— A Respondent’s Guide 7/97 


If You Have a Human Rights Complaint 
—A Complainant’s Guide 6/96 


Pregnancy—Before, During and After: 
Know Your Rights 9/99 


Protecting Religious Rights 1/00 


Racial Slurs and Harassment and Racial 
Jokes 3/97 


Sexual Harassment and Other Comments 
or Actions About a Person’s Sex 11/96 


Sexual: Orientation and the Code: Know 
Your Rights 6/90 


Policies and Guidelines 
Guidelines on the Application of Section 34 
of the Ontario Human Rights Code 9/96 


Guidelines for Assessing Accommodation 
Requirements for Persons with 
Disabilities 8/89 


Guidelines on Special Programs 11/97 


Human Rights Policy in Ontario (All Policies 
— Contact Publications Ontario) 12/99 
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Policies and Guidelines 
Policy on Creed and The Accommodation 
of Religious Observances 10/96 
Policy on Discrimination and Language 6/96 


Policy on Discrimination Because of 
Pregnancy 5/99 

Policy on Discrimination and Harassment 
Because of Sexual Orientation 1/00 

Policy on Drug & Alcohol Testing 11/96 

Policy on Employment-Related Medical 
Information 6/96 

Policy on Female Genital Mutilation 
(FGM) 4/96 

Policy on Height and Weight Requirements 
6/96 

Policy on HIV/AIDS Related Discrimination 
11/96 

Policy on Racial Slurs & Harassment & 
Racial Jokes 6/96 


Policy on Requiring a Driver’s Licence as 


a Condition of Employment 6/96 
Policy on Scholarships and Awards 8/97 


Policy On Sexual Harassment & Inappropriate 
Gender-Related Comment and Conduct 
10/96 


Other Publications 


Annual Report (Available from Publications 
Onrario) 


Developing Procedures to Resolve Human 
Rights Complaints Within Your 
Organization 6/96 

Human Rights Code Poster/Card 
(Can Be Framed) 5/00 


Mediation Services Participant Satisfaction 


Report 9/99 
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LisT OF PUBLIC EDUCATION ACTIVITIES 


Business/Legal 


African Canadian Legal Clinic 

AGF Management Limited 

Arts, Hospitality and Entertainment Group 
Axis Logistics 

Canadian Bar Association 


Canadian Bar Association of Ontario — 
Continuing Legal Education 


Canadian Lawyers Association for 
International Human Rights 


Canadian Ski Instructors’ Alliance Ontario 


Coalition of Ottawa Region Providers of 
Brain Injury Rehabilitation 


Commerce Management Group 
Community and Legal Aid Services 
Gardiner Training and Consulting 


Grand Valley Human Resources Professionals 
Association of Ontario 


Hicks Morley Law Firm 


Human Resources Professionals Association 


of Durham 


Human Resources Professionals Association 
of Ontario 2000 Conference 


Human Resources Solutions Show 

Insight Information Inc. 

International Quality and Productivity Centre 
Investigations Summit Conference 

King’s Health Centre 

National Congress of Italian Canadians 


Regroupement des dirigeant(e)s et 
intervenant(e)s francophones de Hamilton 


Torkin Manes Cohen & Arbus 
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Community 


AIDS Committee of Windsor 
Ajax Multicultural Festival 


Canadian Citizenship Court — 
Toronto Police Service Training Academy 


Canadian Hearing Society and Cambrian 
College 


Community Development Network 

Community Dialogue on Racism 

Council of Agencies Serving South Asians 

Deer Park United Church Group 

Dufferin-Peel Employment Co-op Centre 

Elimination of Racial Discrimination Day 
— Pickering 

Hands Across the World 


Intercede for the Rights of Caregivers, 
Domestic Workers and Newcomers 


International Women’s Day Fair, Windsor 
Islamic Centre of Southwest Ontario 
JobsMarket for Persons with Disabilities 


League for Human Rights of B’nai Brith 
Canada 


Meal-Trans 
Native Women’s Resource Centre 
Ontario Association of the Deaf 


Ontario Human Rights Commission 
Fall Open House 

People First 

PRIDE Toronto ’99 

Réseau des femmes du Sud de |’Ontario 

Sioux Lookout Anti-Racism Committee 
Conference 


South Asian Family Support Services 
The Career Foundation 


Toronto Employment Equity Practitioner’s 
Association 


Toronto Human Rights Film and 
Video Festival 


Whitby Citizenship Court 
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Education 


Bowmanville High School 

Collége des Grands Lacs 

Don Bosco Catholic High School 
Fanshawe Collge, Disability Services 
George Brown College 

Glendon College 

Harbord Collegiate 

McGill University Faculty of Law 


— Alternative Careers Fair 
Niagara College Law Clerk Program 


Northern College of Applied Arts 
& Technology 


Ontario Business Educators’ Association 


Ontario University Employment and 
Educational Equity Network 


Osgoode Hall Law School-Lesbian, Gay, 
Bisexual and Transgender Caucus 


Riverdale Collegiate 


Ryerson Polytechnic University 
— School of Social Work 


Seneca College, School of Legal and Public 


Administration 
Skills for Change (ESL) 
St. Denis Elementary School 


Toronto District School Board 
— Ellesmere LINC 


Toronto District School Board 
— Yorkminster LINC 


University of Toronto, Faculty of Law 
Summer Mentorship Program 


University of Windsor, Faculty of Law 
York Catholic District School Board 
Yorkhill Elementary School, Thornhill 
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Public Sector 

Association of Employees for Employment 
Equity in Ontario Hydro 

Association of Municipalities of Ontario 

Cabinet Office, Centre for Leadership 


Canadian Assocation of Statutory 
Human Rights Agencies 


City of Toronto, Access and Equity Unit 
City of Windsor 
Conference of Ontario Boards and Agencies 


Department of Immigration and Citizenship, 
Middle Management Conference 


Immigation and Citizenship Canada 


Ministry of Community and Social Services, 


Ontario Works 


Ministry of Labour, Employment Standards 
Call Centre 


Ministry of Labour, Office of the Worker 
Advisor 


Ministry of the Attorney General, 
Office of Dispute Resolution 


Niagara Region Police Association 


Office of the Information and Privacy 
Commissioner 


Ontario Municipal Board 
Region of Peel — Ontario Works 


International 

Commission on Gender Equality, 
Government of South Africa 

Daito-Bunka University, Tokyo, Japan 


Diego Portales Law School/Corporacién 
de Salud y Polfticas Sociales (Chile) 


Nigerian Human Rights Commission 
Policy Delegation from India 
Sri Lankan Delegation 


United Nations High Commission for 
Human Rights 


APPENDICES 


Table 1: Grounds Cited in Complaints Filed by Region of Registration 
Total Number of Complaints Filed = 1,861 
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Jote: Because complaints can involve multiple grounds, the sum by grounds exceeds the total for all complaints filed. 


Table 2: Social Area and Grounds Cited in Complaints Filed 
Total Number of Complaints Filed = 1,86| 
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2% 


Total for all Complaints 
Percentage of all Complaints 


Breach of Settlement 


Record of Offence 


Sexual Harassment 
Sexual Orientation 
Public Assistance 


Race & Colour 
Ethnic Origin 
Creed 

Sex & Pregnancy 
Age 

Marital Status 
Family Status 
Handicap 
Reprisal 


Yote: Because complaints can involve multiple grounds, the sum by grounds exceeds the total for all complaints filed. 
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Table 3: Settlements Effected by Ground in Cases Mediated in 1999/00 


Race & Colour 


Ethnic Origin 


Creed 
Sex & Pregnancy 


Sexual Harassment 
Sexual Orientation 
Age 

Marital Status 
Family Status 
Handicap 

Public Assistance 
Reprisal 


Not Classified 


Note: Because complaints can involve 
multiple grounds, the sum of monetary 
damages by ground exceeds the sum of 


monetary damages by complaints. 


$ 1,214,099.36 
$ 616,095.94 
$ 45,585.00 
$ 639,502.06 
$ 235,728.00 
$ 347,400.00 
$ 225,844.39 
$ 73,539.81 
$ 19,440.00 
$ 1,041,473.65 
$ 4,500.00 
$ 356,253.00 
$ 145,407.18 
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Monetary 
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120 


162 


26 


Number 
Receiving 
Damages 


Settlements Effected by Ground in Cases Investigated in 1999/00 


AD: 


Race & Colour 


Ethnic Origin 


32,500.00 


3,500.00 


Creed 

Sex & Pregnancy 
Sexual Harassment 
Sexual Orientation 


Age 


Marital Status 
Family Status 
Handicap 


Public Assistance 


$ 


Reprisal 
Not Classified 


Note: Because complaints can involve 
multiple grounds, the sum of monetary 
damages by ground exceeds the sum of 


monetary damages by complaints. 
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$ 1,280.00 


Monetary 


Damages 


Number 
Receiving 
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Table 4: Complaints Closed by Disposition and Ground 
Total Number of Complaints Closed = 2,305 


Dismissed | 307| 162] 18| 75 15 115] 12 1 | its] 9 | | | asi 
Not Dealt With (Sect. aol ef ol 10} 13 132 EERE: 
Referred to Board of Inquiry | a9] 15] 1] 22] 5 33 Ss 

ras Tal 2 af oe 


Settled 320} 174] 35] 260 
Withdrawn 


Percentage 26% 14%] 2% 15%] 4%] 2%| 7% 2%| 2% 21%} 1%] 0%] 0% 


48| 24 


209 


Total for all Complaints 
Percentage of all Complaints 


Race & Colour 
Ethnic Origin 
Creed 

Sex & Pregnancy 
Sexual Harassment 
Sexual Orientation 
Age 

Marital Status 
Family Status 
Handicap 

Public Assistance 
Record of Offence 
Breach of Settlement 
Reprisal 


Note: Because complaints can involve multiple grounds, the sum by grounds exceeds the total for all complaints closed. 


Table 5: Complaints Closed by Disposition and Social Area 
Total Number of Complaints Closed = 2,305 


Dismissed 69| 224 3) 584 
Not Dealt With (Section 34) 17e| _4| 201] 2 
Referred to Board of Inquiry 18 i} KI 


Settled 61 159 1225 
Withdrawn 57| 124 ah 


Percentage 


Total for all Complaints 
Percentage of all Complaints 


Vocational Association 


Accommodation 
Services 
Contract 
Employment 
None 


Note: Because complaints can involve multiple grounds, the sum by grounds exceeds the total for all complaints closed. 
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Table 6: Complaints Closed by Year and Disposition 


Not Dealt With Dismissed Board Settled 
BB 994-95 336 260 46 293 305 
1995-96 331 
© 1996-97 343 


1997-98 304 
1998-99 180 
I 1999-2000 281 | 


Table 7: OHRC Disposition of Closings 
Closing Dispositions — 1999/00 = 2,305 


Withdrawn 24.9% 


Not Dealt With 12.2% 


Dismissed 20.0% 


Board 4.0% 


Settled 38.9% 
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BOARD OF INQUIRY DECISIONS AND SETTLEMENTS 


Decisions 


Breach of Settlement 

Brad Bergman v. 474134 Ontario Limited, 
c.0.b. as Westwind Inn, Kristi Jensen 

Ethnic Origin 

Quereshi v. The Board of Education for the City 
of Toronto 


Alfred Abouchar v. Metropolitan Toronto School 
Board et al. 


Handicap 
Bob Brown v. Famous Players Inc. and Capital 
Square Theatre 


Race 
Michael McKinnon v. Her Majesty the Queen in 
Right of Ontario, Ministry of Correctional 


Services et al. 


Sexual Harassment 
Nicole Curling v. Alexander Torimiro 


Sexual Orientation 
James Moffatt v. Kinark Child & Family 


Services et al. 


Ray Brillinger v. the Canadian Lesbian and Gay 
Archives and Scott Brockie and I maging 
Excellence Inc. 


Sexual Solicitation 
Christian Bryan v. PMI Food Equipment et al. 
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Age 
Ephraim Stephenson v. Select Commercial 
Cleaning Inc. 


Creed 

Luise Wood, Anne McMahon, Ailene George, 
Teresa Bushby, Una Clennon, Joanne Van 
Halteren, Janice Newman and Marion 
Hurlburt v. Markham Stouffville Hospital, 
Marilyn Bruner, Ann Kennie, Joanne MacLean 


Hilton Hadaway v. Belmont Properties Inc. 
Ethnic Origin 
Mark Harris v. Silkwood Products 


Family Status 
Susan Ruddick v. Seventy-Five Scarborough 
Road Limited 


Leah Khan, Ahmed Ali Khan v. Satya Nagpal 


Maureen Callaghan and Bruce Porter v. Echo 
Valley Resorts Ltd. 


Emma Ribic v. Three R Management Ltd. 
Handicap 

William C. Taylor v. McFadden’s Hardwood 
and Hardware Ltd. and Elmer DeMerchant 


Nicholas Meloche by his Litigation Guardian 
Theresa Kales v. Greater Essex County District 
School Board 


Donat Dagenais v. Farmboy Market Limited, 
John Strano, Dave Gozzard and Andrew 
Burdett and OHRC 


George Widomski v. Dofasco Inc. 

Art Levesque v. INCO Limited, Ontario 
Division 

David Pritchard v. Factory Mutual System 


Dimetrios Vargianitis v. Pepi’s Drive In 
Restaurant and Spyros Sventzouris 
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Settlements 


Delano Brown v. Scarborough Board of 
Education and John Crichton 


Anthony Gardiner v. Turning Point Inc. and 
Board of Directors for Turning Point Inc. and 
James R. Pettit 


Eddy Rusling v. Windsor Board of Education 
and Greater Essex County District School Board 


Terry Lynn Wannamaker v. Town Line 
Processing Ltd. 


Estate of Doug Shaver v. Toronto East General 
and Orthopaedic Hospital, Inc. 


David Rajotte v. The Canadian Surety Company 


Terry Thompson v. Lear Seating Company and 
Tim Tracey 


Marital Status 

Janet Lynn Miller v. David Felton, Paul 
Beneteau, and 1138859 Ontario Inc., operating 
as Stonewalls Steakhouse e Bar 


Race 

Neville Grant v. 700219 Ontario Inc. c.0.b. 
The Little Pie Shoppe, Herbert Neumann; 
Joseph Shkedy; Norman Wagner 


Thomas Darill Jean-Pierre v. Concord Elevators 
Inc., John Stephens, and Jim Stephens 

Lulu Hamilton-Awuah v. Municipal Bankers 
Corporation, Municipal Financial Leasing 
Corporation, Sandra Watzl, Gloria Jackson and 


Jeff Brown 


Chan Veeren v. Metropolitan Toronto Housing 
Authority and Mr. Robert Ballantyne 


Nicolas Calliste v. Peniche Carpentry 
Construction and Joaquim Martin 


Alvin Jackson v. Mount Pleasant Cemetery 


Jahangir Mirza v. Quebecor Litho Plus, 

a division of Quebecor Printing Inc., formerly 
Litho Plus Inc., Robert Corke, Jim Francis and 
Derrick Robson 
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Jules Greenberg v. Bobcaygeon and District 
Lions Club 


Natalie Morgan v. Swiss Chalet 


Receipt of Public Assistance 
Tammy Harling, Aline Duquette, Colleen 
Delage v. New Era Homes Ltd. 


James Cameron v. Apollco Properties Ltd. 


Sex 


Cheryl Todorowski v. Craig Hamill 


Nancy Suchard v. Rick Wood and Canadian 
Owned Operated Taxi Ltd. 


Neelima Goel v. Hardev Singh 
Nancy Suchard v. Merv Reynard 


Garth Caron v. ServPlus Inc., c.0.b. The 
Housesitters Canada, David Ballet and 
Cameron Dalsto 


Cindy Rock v. Hound and Heather Restaurant 


Sexual Harassment 
Maria Da Penha Correia v. Januario Barros 
and Casa Abril Em Portugal 


Mary Sobrocchi v. Piscelli e Faieta and Nichola 


Enzo Faieta 


Melanie Camacho, Brenda Jane Brendia, Ashley 
LeRoux, and Rachel Luther v. Fairdinkum 
Aussie Outfitters and Henry Allon 


Patricia Musty v. Meridian Magnesium 
Products Limited 


Sexual Orientation 

H. A. (Toni) Vanderwiel v. 1025091 Ontario 
Limited, c.0.b. as Godfather’s Pizza/Tri Group 
Management, Allan N. MacDonald and Sharon 
Baker 


Divisional Court 
(Judicial Review) 


Age 
Dennis Kennedy v. OHRC 


Handicap 

McKenzie Forest Products Inc. v. OHRC and 
Adam Tilberg, Board of Inquiry (Human Rights) 
and Attorney General of Ontario. 


Jette Steward v. OHRC, 3M Canada Inc., CAW, 
Local 27 and Ministry of the Attorney General 


Race 

Alicia Payne v. OHRC and Otsuka 
Pharmaceutical Co. Ltd. and Mr. Okada and 
Metro Toronto Convention Centre, XXVIIth 
International Congress of Opthalmology, 
Canadian Ophthalmological Society, Intertask 
Group of Companies, Paul Akehurst (Sr.) and 
Leanne Akehurst 


Mike Naraine v. OHRC and Ford Motor 
Company of Canada Ltd., Gord Batstone, George 
Goyton, Andy Barr, Dobson, Bob Darogan and 
Mike Teigh 


Anthony Weekes v. OHRC and Attorney General 
of Ontario 


Guillaume Kibale v. OHRC 


Wanxia Liao v. OHRC and University of 
Toronto and David Waterhouse 


Sex 


Colleen Pritchard v. OHRC and Sears Canada Inc. 
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Divisional Court 

(Appeal) 

Race 

Khaletun Khalil v. OHRC and Ontario College 
of Art, Jan Van Kampen, Norman Hathaway 


Wilfred Etienne v. Westinghouse of Canada 
Limited and OHRC 


Receipt of Public Assistance 
Dawn Kearney v. J. L. and Catarina Luis 


Sex 


Colleen Pritchard v. OHRC and Sears Canada Inc. 


Court of Appeal 


Creed 

Nuri J. Jazairi v. OHRC, York University, 
Harry Arthurs, Senate Committee on Tenure and 
Promotion, Faculty Committee on Tenure and 
Promotion, Tom Traves, John C. Evans, Elie 
Appelbaum and Roger Lathan 


Handicap 

McKenzie Forest Products Inc. v. OHRC and 
Adam Tilberg, Board of Inquiry (Human Rights) 
and Attorney General of Ontario. 


Race 
Marcia Robertson v. OHRC and Maple Leaf 
Foods Inc. 


Wanxia Liao v. OHRC and University of 
Toronto and David Waterhouse 


Sex 


Colleen Pritchard v. OHRC and Sears Canada Inc. 


Supreme Court of Canada 


Sexual Orientation 
M. v. A. 
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FINANCIAL STATEMENT 


1999-2000 Actual Year-End Financial Position ($’000) 


1999-00 Year-End Revised Actual 1999-00 Variance 
Printed Budget Budget Expenditure Interim % of Revised 
Estimates Adjustments Mar.3!,2000 Mar. 31, 2000 Year-End Budget 
Salaries & Wages 7,656.1 152.4 7,808.5 6,979.3 829.2 TA 
Employee Benefits 1,418.6 342.8 1,761.4 1,650.3 teliliert 1.0 
Other Direct 
Operating 
Expenses (ODOE) 2,087.9 2,087.9 3,027.7 (939.8) (8.1) 
11,162.6 495.2 11,657.8 11,657.3 0.5 0.0 


Note: The OHRC 1999-00 budget, with Management Board approval, was increased by $495.2 at year-end 
(for Labour Adjustment Costs [LAC]). 
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Dear Minister: 


Pursuant to Section 31(1) of the Ontario Human Rights Code, it is my pleasure 


to provide to you the Annual Report of the Ontario Human Rights Commission 


for the fiscal year 2000 — 2001, for submission to the Legislative Assembly of 


Ontario. 
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MESSAGE FROM THE CHIEF COMMISSIONER 


I am pleased to report on the work of the Ontario Human 
Rights Commission for the fiscal year 2000 - 2001. 


This year, for the fifth year in a row, the Commission 
closed more cases (1,941) than it opened (1,775). 
Through the use of effective caseload management includ- 
ing voluntary mediation, the average age of cases is now 


10.4 months; the median age is seven months. 


Reducing the size of the caseload has allowed 
Commission staff to pursue public policy initiatives and programs with greater 
vigour. This year, the Commission unveiled a major public education campaign 
in conjunction with its updated Policy on Discrimination Because of Pregnancy. 
The posters underscored the right of women to nurse their babies in public or 


the workplace, or rather, reinforced the right of babies to be fed in public. 


The Commission also released a new Policy and Guidelines on Disability 
and the Duty to Accommodate that replaces a set of guidelines established in 
1989. It incorporates critical thinking from academics, the courts and adjudica- 


tors across the country. The Commission also released the following policies: 


¢ the updated Policy on Drug and Alcohol Testing, 

° the updated Policy on Female Genital Mutilation, and 

¢ the new Policy on Discrimination and Harassment because of Gender 
Identity, which highlights the need for society to recognize the rights of 


transgendered persons. 


The Commission attracted public and media attention with its Discussion 
Paper, Discrimination and Age: Human Rights Issues Facing Older Persons in 
Ontario. By the year 2021, there will be over three million Ontarians over the 
age of 65. Regrettably, there is a general perception that discriminating on the 
basis of age is.a lesser form of discrimination and not really a serious issue. The 
Commission does not agree and by the response of the participants during the 
public consultations held last Fall, this is an issue that will inform future policy 


work. 


The Commission also entered into new partnerships and strengthened exist- 
ing relationships with the private and non-profit sectors for the production of 
important educational resources including a new compendium of Commission 


policies and a video on racism. We are also proud of the partnership we have 
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formed with Ontario’s Aboriginal communities to work together to increase 
awareness of the Ontario Human Rights Code and the Commission’s work. 


And finally, I want to express my gratitude to the dedicated and hard- 
working staff of the Commission without whom the progress we have made 


these past few years would not have been possible. 


Reps 


Keith. GeNertony.0.C.) BA.) LE.B: 


Chief Commissioner 
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ABOUT THE COMMISSION 


The Ontario Human Rights Commission (the “Commission”) is an arm’s length 
agency of government, accountable to the Legislature of Ontario through the 
Minister of Citizenship. The Commission’s principal functions are set out in the 
Ontario Human Rights Code (the Code”) and include the investigation and set- 
tlement of human rights complaints. Under the Code, the Commission’s work also 
includes promoting human rights and public awareness. 
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PROMOTION AND AWARENESS OF HUMAN RIGHTS 


PoLicy DEVELOPMENT 


In keeping with its mandate to promote greater understanding of human rights 
and encourage research to eliminate discriminatory practices, the Commission 


undertook a number of policy development initiatives in 2000-2001. 


The Commission held public meetings and issued discussion papers to the 
public and media on emerging human rights policy areas. New policies were 
introduced and several policies were updated. The Commission also embarked 


on a major public education campaign. 


The Commission’s policies and guidelines are approved public statements 
that set out the Commission’s interpretation of specific provisions of the Code. 
The purpose of these policies and guidelines is to help Commission staff, mem- 
bers of the public and those involved in human rights work to interpret and 
understand how the Code is applied. 


Highlights of the past year are outlined below. 


Age Discrimination 


The Commission undertook significant work in the area of age discrimination. 
The Chief Commissioner noted that there appears to be a general acceptance 
that discriminating on the basis of age is less offensive than discrimination on 
the grounds of race or sex. As the population of the province is aging, this is 


becoming an important human rights issue. In July 2000, the Commission 
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released a Discussion Paper entitled Discrimination and Age: Human Rights Issues 
Facing Older Persons in Ontario. 


The Paper identifies trends and critical issues related to age and makes rec- 
ommendations to promote the human rights of older persons. Currently, age is 
cited as a ground in nine per cent of complaints received by the Commission, a 
majority of which arise in the employment context. The Paper also raises the 
issue of mandatory retirement and suggests that older workers, who choose to 
work after the age of 65 and are able to do so, should have the benefit of human 
rights protections. The release of this Paper fulfills a commitment made in 


1999 to undertake research and policy development on age discrimination. 


Response to the Discussion Paper was so positive that the Commission 
decided to launch province-wide consultations on human rights issues facing 


older persons. 


As a framework for the Consultations, the Commission released a 
Consultation Paper entitled The Changing Face of Ontario: Discrimination and 
our Aging Population. The Paper sets out specific issues on which the 

: Commission sought input such as access to health care, social serv- 
liftyPlus ices, housing and protection for older workers. Interested individu- 
ti als and organizations were invited to provide written submissions. 
In the late Fall, the Commission held public consultation sessions 
in London, Toronto, Ottawa and Sudbury. Members of the public 
participated and made submissions on human rights issues facing 


older persons. The Commission’s efforts in this area generated 


intense public and media interest. 


Disability 


This year, the Commission worked on several major initiatives related to disabil- 
ity rights. Forty per cent of complaints filed with the Commission are from per- 
sons with disabilities. Studies show that persons with disabilities continue to 
experience widespread and endemic discrimination in all aspects of their daily 


lives. 


In the past fiscal year, the Commission released three key documents as a 


starting point to address the issue of disability. 
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Policy on Drug and Alcohol Testing: 


In 2000-2001, the Commission updated its Policy on Drug and Alcohol Testing to 
reflect the Ontario Court of Appeal’s recent decision in Entrop v. Imperial Oil 
Ltd. This was a human rights case involving the introduction of a workplace 
policy implementing random drug and alcohol testing. It required employees in 


safety-sensitive positions to disclose a past or current substance abuse problem. 


The Commission’s revised Policy incorporates the Court’s rulings on a 
number of issues. It includes the legal confirmation that both drug and alcohol 
dependencies are disabilities within the meaning of the Code. The Policy also 
sets out guidelines on the use of drug and alcohol testing, including the require- 
ments surrounding pre-employment drug testing, random drug testing, random 
alcohol testing, the use of breathalyzers, required disclosures of past substance 


abuse problems and automatic reassignment or termination. 


Policy and Guidelines on Disability and the Duty 
to Accommodate: 


Many employers and other organizations have little understanding of their legal 
obligations under the Code. In March 2000, the Commission released its Policy 
and Guidelines on Disability and the Duty to Accommodate. This Policy replaces 
the previous set of guidelines established in 1989. In launching the new Policy, 
the Chief Commissioner emphasized that all parties involved — employers, cor- 
porations and individuals — need to work together and take the appropriate 


action to accommodate the needs of persons with disabilities. 


The new Policy creates a framework for promoting and clarifying the 
rights of persons with disabilities to ensure that they can be full and vital partic- 
ipants in community life and in the workplace. The development of the new 
Policy was based on consultations with over 150 stakeholders, including persons 
with disabilities, advocacy groups, employers, service providers and associations. 
The final document is the result of an extensive review process of existing 


Commission standards and the many submissions it received. 
Key elements include: 


¢ a focus on the dignity of the person and on the person’s full integration 
and participation in society; 
¢ the obligation to design programs and facilities with persons with dis- 


abilities in mind; 
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* specific recognition of the rights of persons with non-evident disabili- 
ties, including mental disabilities; 

* guidance for employers and unions, including how to handle return-to- 
work situations and access to alternative jobs; and 

* a high standard for meeting the requirements of the Human Rights 


Code and for accommodating persons with disabilities. 


The Commission’s follow-up work over the next fiscal year will involve consult- 
ing with the public to develop workplace guides in plain language for both 
employers and employees. It will also initiate consultations on disability in the 


education sector. 


Discussion Paper on Public Transit Accessibility: 


The Commission released the Discussion Paper on Accessible Transit Services in 
Ontario. The Paper analyzes the accessibility of transit systems in Ontario and 
the obligations transit service providers have under human rights law. Access to 
public transit services is an important human rights issue. When persons with 
disabilities, older persons and families with young children cannot use their 
local public transit system, they are effectively prevented from participating in 


community life. 


The Paper follows a survey conducted in July 1999 on the accessibility of 
transit systems in Ontario. The survey revealed several gaps in the accessibility 
of mainstream transit systems and major discrepancies in the level of paratransit 
services across the province. In the Toronto area, entire portions of the transit 
system are completely inaccessible including Toronto Transit Commission 
(TTC) streetcars, most GO transit buses and the majority of subway stations. 
The current situation shows that more work needs to be done in this area. 


Throughout the Spring of 2001, the Commission continued to solicit writ- 
ten submissions from individuals and organizations regarding the issues raised in 
this Paper. This will form part of the Commission’s work over the coming year. 


As part of the Commission’s new approach to disability rights, six cases 
were sent to the Board of Inquiry challenging the lack of accessibility to the 
transit services in Hamilton, Ontario. The six cases are complaints by two peo- 
ple who have limited mobility and cannot use the regular public transit system. 
Yet, because of the uneven route schedules and restrictive eligibility criteria, they 
are also limited in using the paratransit system designed and maintained for 


people with disabilities. 
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Aboriginal Human Rights Initiative 


In the fiscal year 2000-2001, the Commission undertook a key initiative relating 
to Aboriginal peoples. Historically, Aboriginal persons in Ontario have filed rel- 
atively few human rights complaints, many Aboriginal communities have little 
experience with the provincial human rights process and are either unaware of 
the Commission’s services or its ability to serve Aboriginal interests. Others view 
the human rights process as unresponsive or irrelevant to the needs of 


Aboriginal persons. 


The goals of the initiative are to create and enhance awareness among 
Aboriginal communities of the Code, to develop appropriate and culturally sen- 
sitive ways to enable members of these communities to access the Commission's 
services, and to develop a continuing presence within Aboriginal communities 


and organizations. 


Two Aboriginal organizations, Grand River Employment and Training and 
the Ontario Federation of Indian Friendship Centres are involved in the develop- 


ment and delivery of this project. 


First Phase of the Initiative: 


The first phase involved consultations with 37 Aboriginal organizations across 
the province, many of which had little or no knowledge of the Commission and 
its work. In addition, over 80 percent of the organizations cited significant dis- 
crimination in housing for their off-reserve clients. Unequal treatment was also 


cited in the areas of policing, heaith, social services and legal services. 


The high rate of discrimination in housing among the Aboriginal commu- 
nity members contrasts significantly with the experiences of Ontario's general 
population. For example, at the Commission, three quarters of the complaints it 
receives occur in the area of employment. Yet, in the Aboriginal communities, 
employment discrimination is lower down on the list of Aboriginal human 
rights issues. Such information reinforces the need for this initiative in order for 
the Commission to appropriately respond to the unique human rights issues 
faced by Aboriginal Ontarians. 


Racism, levels of literacy and a general mistrust of non-Aboriginal institu- 
tions were identified as key barriers that prevent Aboriginal persons from using 
the Commission’s services. In addition, the lack of visibility and accessibility of 
the Commission within the Aboriginal community is a main reason why 


Aboriginal people are not accessing the Commission’s existing programs. The 
g g prog 
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report on the first phase also includes a number of important recommendations 
of measures that the Commission can take to increase its presence in the 


Aboriginal communities. 


Second Phase of the Initiative: 


The Commission is proceeding with the second phase of this project over the 
coming fiscal year, which will involve training workshops, public education pro- 


grams and a pilot community-based awareness campaign program. 


Gender Identity 


Following the release of a Discussion Paper on gender identity in October 1999, 
the Commission developed a formal policy that addresses the issue of human 
rights for transgendered people. These are people who do not identify or reject 
in whole or in part their birth-assigned gender identity. 


The Policy on Discrimination and Harassment because of Gender Identity 
outlines the major barriers and issues transgendered people encounter. It also 
confirms that transgendered people have the right to equal treatment without 
discrimination under the Code on the ground of sex. The Policy is based on 
research, community consultations and interviews and seeks to dispel stereotypes 


and myths that foster discrimination and harassment of the transgendered. 


Policy on Female Genital Mutilation (“FGM”) 


FGM is the practice of female genital mutilation which has been recognized as a 
human rights issue under international law, and also as a health hazard and a 
form of violence against women and girls. The Commission’s Policy was updat- 
ed with the addition of a new section that reflects recent developments under 
the Ontario Child and Family Services Act. It now includes a duty to report 
information with respect to a child who is in need of protection and references 
amendments under the Criminal Code that define the performance of FGM as 


aggravated assault. 
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PUBLIC EDUCATION 


The Commission developed a new three-year Public Education Strategy that sets 
out its public education activities for the years 2000-2003. Entitled, Getting the 
Message Out, the strategy supports the Commission’s mandate under the Code to 
promote and advance awareness of human rights through visible and effective 

public education. Community partners and stakeholders were invited to provide 


input into the strategy. 


The use of thematic campaigns as an important public education vehicle is 
a key part of the strategy. In addition, the three-year strategy commits the 
Commission to developing and enhancing partnerships (public, private and not- 
for-profit) and highlights the need for a plan that will promote effective rela- 


tions with various stakeholders. 


The Commission also redesigned its Web site (www.ohre.on.ca) in March 
2001. The new site is more user-friendly and accessible and offers information 
on the complaint process, Commission’s policies and publications and case sum- 


maries. 


Events & Presentations 


For the sixth consecutive year, a larger audience has been present at events either 


sponsored by or involving the Commission. 


During the 2000-2001 fiscal year, Commission staff participated in 103 


public education events involving over 9,300 individuals. 


In its ongoing efforts to maintain a high standard of excellence, the 
Commission instituted a process for evaluating its public education sessions. 
Using a standard evaluation form, participants were asked to evaluate the expert- 
ise of the presenters, effectiveness of the materials and the usefulness of the 
information presented on a scale of one to five. Eighty per cent of participants 
gave the Commission’s presentations four or five for excellence. This ongoing 
feedback will be used to improve the Commission’s expertise in delivering pre- 


sentations. 


The Chief Commissioner made keynote presentations at the Annual 
General Meeting of the Ontario Association for Community Living, Lancaster 
House Publishing and the conference, Diversity Update 2001. He also spoke at 


legal conferences, law schools, and elementary and secondary schools. 
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Number of Persons Reached in Public Education 
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Outreach 


The Commission's public face was visible at a number of community festivals 
and fairs, notably, the Ajax Multicultural Festival, Toronto’s Lesbian and Gay 
Pride Day and the JobsMART for Persons with Disabilities. At each event, the 
Commission provided a portable display unit that highlights its work and 
Commission staff members who answered questions and distributed informa- 


tion. The Commission’s participation at these events is always well received. 


Partnerships 


The Commission launched a province-wide campaign in partnership with the 

Infant Feeding Action Coalition (INFACT) Canada and Toronto Public Health to 
promote children’s health and breastfeeding as human rights issues. The campaign 
featured an ad that appeared on municipal transit vehicles across the province and 


a platform poster that was displayed in high traffic subway stations in Toronto. 


The advertisements were designed to help eliminate discriminatory prac- 
tices against mothers and children. They also supported the Commission’s man- 
date to increase awareness of human rights and protections for women under the 


24 Code. The campaign was part of the Commission’s ongoing work 


to protect women from discrimination during pregnancy and 
breastfeeding. 

The Commission has developed a strong alliance with the 
Human Resources Professionals Association of Ontario (HRPAO). This 
relationship continues to grow. During the 2000 — 2001 fiscal year, 
Commission staff participated in a full day educational conference 


for HRPAO members on Human Rights in the Workplace, took 
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part in the HRPAO Annual Conference and addressed a provincial meeting of 
HRPAO chapter presidents. The Commission has since made presentations to 
groups sponsored by HRPAO chapters in Kingston and Halton. 


The Commission entered into a new partnership with CCH Canadian 
Limited to produce a revised version of Human Rights Policy in Ontario, the 
compendium of all new and revised policies released by the Commission. These 
policies will continue to be posted on the Commission’s Web site 


(www.ohre.on.ca) in order to be freely accessible to the general public. 


The Commission also began a project with the Canadian Race Relations 
Foundation (CRRF) and a number of other partners to develop a training video 
and study guide dealing with racism which will serve as a useful tool in schools 
and workplaces. This project was an outgrowth of the CRRF’s earlier campaign 
See People for Who They Really Are: Unite Against Racism during which it pro- 
duced several short public service announcements featuring Canadian artists and 


aired them on Canadian television networks. 


In the 1999-2000 Annual Report, reference was made to a multilingual 
plain language Complainant’ Guide that was being developed in partnership 
with the Council of Agencies Serving South Asians (CASSA). This brochure was 
completed during this past year and is available in the following languages: 
Hindi, Tamil, Punjabi, Gujarati, Urdu and Bengali as well as in English and 
French. 


NATIONAL AND INTERNATIONAL INITIATIVES 


Ontario Submissions 


The Commission provides input from the province’s perspective to reports pre- 
pared by Canada in accordance with Canada’s obligations under international 
conventions. ‘The Commission highlights relevant legislative, judicial and admin- 
istrative policies, programs and activities during the given reporting period as 
they relate to particular articles in the respective conventions. During the past 


fiscal year, the Commission prepared comments for consideration in two reports: 


° Canada’ Fifth Report on the Convention on the Elimination of All Forms 


of Discrimination against Women; 


° Canada’ Fourth Report under the International Covenant on Social, 
Economic and Cultural Rights. 
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Canadian Association of Statutory Human 
Rights Agencies (CASHRA) 


Staff representing all the human rights commissions in Canada who perform pub- 
lic education functions, meet regularly by teleconference to share information and 
plan new projects. Working with this network, the Commission led the develop- 
ment of a human rights poster. This poster was launched at CASHRA at its 
Annual Conference in Banff. The poster features the slogan “Human Rights are 
Everyone's Business/Les Droits de la personne, c'est l’affaire de tout le monde’. 


The poster is being used by each of the commissions as a public education tool. 


International Delegations and Visitors 


The Commission's involvement in international human rights continued to play 
a part in its work last year. It hosted representatives from human rights com- 
missions and related agencies and groups from the following countries: Republic 
of Korea, Thailand, Jiangsu Province (China), Malawi, Norway, Uganda and 
Northern Ireland. In addition, Commission staff addressed two international 


conferences, one on Public Ethics and another on Law. 


COI O RAT ENE e TLV ES 


The past year’s results show that the Commission is now better positioned than 
ever before to meet the challenges of its mandate: it has a current caseload, an 
all-time high in public education activities and some recent high profile policy 
initiatives have received very favourable public reaction. Both its community 
partners and government have acknowledged and recognized the progress that 


the Commission has made in its work. 


In the Fall of 2000, the Commission engaged in a consultation process 
with staff and its external stakeholders including key provincial government 
ministries and agencies about its strategic directions for the 2001-2003 period. 
This process has clarified expectations and given important insights into the 
need for the Commission to continue to deliver on an increasingly wide range 
of human rights issues and activities. Over the next year, the Commission will 
be moving forward on implementing initiatives that support its established 


strategic objectives. 
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During the 2000-2001 fiscal year, the Legal Services Branch received the follow- 


ing: 11 Board of Inquiry decisions, 12 judicial review decisions, 9 appeal deci- 
sions and six Supreme Court of Canada decisions (five applications for leave to 


appeal dismissed; one successful intervention). 


At the end of the 2000-2001 fiscal year, the ongoing litigation in the Legal 
Services Branch comprised: 94 Board of Inquiry files, nine judicial reviews, 


seven appeals and one case at the Supreme Court of Canada. 


The following are highlights of some of the significant decisions and cases 


over the past year. 


APPEALS 


Blencoe v. British Columbia (Human Rights 
Commission) 

Supreme Court of Canada (Intervention) 
Decision: October 5, 2000 


Robin Blencoe, the respondent to several human rights complaints of sexual 
harassment in 1995, had successfully argued before the British Columbia Court 
of Appeal that the two-year delay in processing the complaints violated his right 
to life, liberty and security of the person under section 7 of the Canadian 
Charter of Rights and Freedoms (Charter), and that a stay of the proceedings 
against him was an appropriate remedy. The Supreme Court of Canada held 
that the appropriate remedy for the abuse of process was not a stay but rather an 


order for an expedited hearing. 


Current status: The Supreme Court of Canada set aside the decision of the 
British Columbia Court of Appeal. The British Columbia Human Rights 


Tribunal proceeded with the hearing of the complaints on their merits. 


Entrop v. Imperial Oil 
Ontario Court of Appeal Decision: July 21, 2000 


Martin Entrop had been employed by Imperial Oil Limited for 18 years when 
the company’s new “Alcohol and Drug Policy” came into effect. In accordance 


with the policy, Entrop was required to disclose that, some years before, he had 
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had an alcohol problem. As a consequence of this forced disclosure, Entrop was 
removed from his safety-sensitive job to a less desirable job. He was later rein- 
stated but found himself subjected to more rigorous management supervision 
than before his disclosure. He was also required to make frequent declarations 
as to his sobriety in order to keep his job. Entrop filed a complaint with the 
Commission alleging that he had been discriminated against on the basis of a 
handicap and that he had been subject to reprisal. 


Result at Board of Inquiry: In a series of separate decisions, the Board made a 
number of rulings. The key decision was the Board’s determination that the 
drug-testing programs employed by Imperial Oil had the effect of discriminating 
against persons who were substance abusers on the basis of their handicap or 


perceived handicap. 


Result at the Court of Appeal: The Court held that in cases of adverse affect 
discrimination, the unified approach and the three-step test adopted by the 
Supreme Court of Canada in Meiorin should be applied. The three-step test 


requires that: 


i) the rule is rationally justified; 
li) the rule is bona fide; and 
iii) the standard is reasonably necessary to the accommodation of that legiti- 


mate work-related standard. 


To succeed on the last step, an employer must prove that accommodation is 


impossible or will cause undue hardship. 


The Court also confirmed that substance abuse is a handicap and thus the policy 
was prima facie discriminatory. The drug testing provision violated the Code because 
it could not accurately measure impairment. The Court held further that random 
alcohol testing would not satisfy the Meiorin test unless Imperial Oil took steps to 
accommodate those who tested positive, including less severe sanctions than dis- 
missal and providing the necessary support to permit treatment. Finally, the Court 


held that the requirement of disclosure of a past abuse problem was unreasonable. 


Current status: The decision was not appealed. 


McKenzie Forest Products Inc. v. Tilberg 
Ontario Court of Appeal Decision: April 18, 
2000 


The facts and history of this case were noted extensively in the Ontario 
Human Rights Commission Annual Report 1999 — 2000, pp 21 & 22. 
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The Commission referred Adam Tilberg’s complaint to the Board of Inquiry but 
withdrew from the proceedings after mediation that resolved the public interest 
issues between McKenzie Forest Products and the Commission. However, 
Tilberg wanted his complaint to be heard by the Board of Inquiry. McKenzie 
sought to have the complaint dismissed. The company argued that since the 


Commission had withdrawn, the Board was without jurisdiction to proceed. 


Result in Court of Appeal: The Court held that an individual could continue with 


a hearing of a complaint, even though the Commission was no longer taking part. 


Current status: The Divisional Court decision was set aside and the matter was 
remitted back to the Board for further hearing. An application for leave to 
appeal to the Supreme Court of Canada was dismissed November 9, 2000. 


OHRC v. Mr. A, et al. 
Ontario Court of Appeal Decision: November 
14, 2000 


Complainant A was an employee of D Ltd. B was vice-president and manager 
of D Ltd. He was A’s direct supervisor, and also A’s wife’s brother (i.e. A’s broth- 


er-in-law). D Ltd. was owned by C, who was also a brother of A’s wife. 


A worked for D Ltd. for 26 years without incident. Just prior to the termi- 
nation of his employment, his daughter told him and his wife that she had 
recently uncovered a memory in therapy that B had sexually abused her when 
she was a child. A’s wife and daughter went to confront B (A’s wife’s brother) at 
his home. While A had driven his wife and daughter to B’s house on that 
evening, he was not involved in the confrontation. On Monday, A went to work 


as usual, where B terminated A’s employment. 


Result at Board of Inquiry: The Board of Inquiry found as a fact that A was 
able to keep his personal and employment situations separate from each other. 
The Board then concluded that, in the absence of any other explanation, A was 
fired because of the actions of his wife and the accusations of his daughter, and 


that the facts amounted to discrimination based on marital or family status. 


Result at Divisional Court: The Divisional Court upheld these factual findings 
but said that, even though the parties were related through marriage, this case 


does not amount to discrimination on the basis of family or marital status. 


Result on Appeal: The Court of Appeal allowed the Commission’s appeal, agree- 
ing that the grounds “family status” and “marital status” must include the partic- 


ular identity of one’s parent, child or spouse. 
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Current status: The respondents are seeking leave to appeal to the Supreme 
Court of Canada. Both sides have filed materials, and the parties are now await- 
ing the Court’s decision. 


DIVISIONAL COURT 


OHRC v. Shelter Corp., 
Divisional Court Decision: February 1, 2001 


This case dealt with the legitimacy of the landlords’ use of rent-to-income ratios 
in assessing applications, a practice widely used. Landlords require tenant appli- 
cants to disclose their income and based on this information, decide whether or 


not to accept the applicants as tenants. 


A longer description of the case is found in the 1998-99 Annual Report, 
pp. 18-19, Dawn Kearney, JL and Catarina Luis vs. Bramalea et al. 


Result at Board of Inquiry: The Board of Inquiry found that the landlords’ use 
of the rent-to-income ratios to screen tenants constituted prima facie construc- 


tive discrimination against the complainants. 


The Board found that the use of such ratios was neither reasonable nor bona 
fide. The Board also found that landlords would not experience any undue 
hardship if they were to stop using the rent-to-income ratio in assessing prospec- 
tive tenants. The Shelter Corporation and Creccal Investments Ltd. appealed the 


Board’s decision to the Divisional Court. 


Result on Appeal: The Court upheld the findings of the Board of Inquiry that 
the landlords’ use of income criteria was a violation of the Code. However, the 
Court amended the Order of the Board to reflect legislative changes. The Court 


also held that “there is no ceiling on the amount of general damages”. 


Current status: Both the complainants and the respondent landlords are seeking 


leave to appeal on different grounds. The two motions will be heard together. 
BOARD OF INQUIRY HEARINGS 


Metsala v. Falconbridge Ltd; Kidd Creek Division, 
BI-0210-99 
Board of Inquiry Decision: February 15, 2001 


Dawn Metsala began working as a clerk with Falconbridge Ltd. in 1972. In 
1988, she was promoted to payroll clerk. In early December of 1989, Metsala 
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asked for a transfer because of the workplace stress and was told she would have 
to wait for a position to become vacant. On December 11,1989, Metsala com- 
menced sick leave and was subsequently diagnosed with reactive depression and 
chronic fatigue. Metsala’s long-term disability benefits were cut off on June 30, 
1992. 


On June 26, 1992, Metsala’s doctor completed a certificate of fitness indi- 
cating that while Metsala was not fit for her regular job, she was capable of han- 
dling a half-day of non-intense office work. From June of 1992 to the end of 
December in 1993, five clerical positions were filled on a contract basis. The 
supervisor did not consider these positions appropriate for Metsala and also did 


not contact her or her doctor in making these determinations. 


Result at Board of Inquiry: The Board found that Metsala was treated unequal- 
ly vis-a-vis other employees when she was not provided with contract work or 
general clerical duties from June 1992 to the end of December 1993, and then 
she was required to compete for the position which she ultimately received. 
This unequal treatment constituted a prima facie case of direct discrimination 


on the basis of handicap. 


Falconbridge did not try to discover the true nature of Metsala’s medical 
condition. It did not offer her contract positions because the company held 
assumptions and stereotypes based on her previous illnesses. In fact, 
Falconbridge had no objective basis for concluding that she was incapable of 
fulfilling the work duties. Accordingly, the Board held that Falconbridge could 
not rely on the defence in the Code. Additionally, the company provided no 
evidence to the Board that supported its contention that it would suffer undue 
hardship if it accommodated Metsala. Accommodation to an employee requires 
more than merely investigating whether an employee could perform an existing 
job. 

Current status: The decision of the Board of Inquiry was not appealed and the 


Commission is taking steps to ensure compliance with the Board order. 


Anderson and O’Neill v. The YMCA of Barrie 
Board of Inquiry Decision: December 6, 2000 


The complainants, Ellen Anderson and Lucia O’Neill, complained that while 
women could become regular members of the Barrie YMCA, they could not buy 
premium memberships, which were available only to men. The men who 


belong to the premium membership category are entitled to use a separate facili- 
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ty with many amenities not available to regular members. There was no compa- 


rable facility with similar amenities available to women. 


Result at Board of Inquiry: The Board of Inquiry found that the facilities that 
exist at the Barrie YMCA constitute an infringement of the complainants’ rights 
to be free from discrimination on the basis of sex in the provision of services. 
The Board order requires that the Barrie YMCA build a women’s facility, com- 
parable in size and amenities to its men’s premium membership facilities by 


September 1, 2001. 


Current status: The Commission is currently taking steps to ensure compliance 
with the Board order. 


Jeppesen v. Corporation of the Town of Ancaster 
et al., 
Board of Inquiry Decision: January 2, 200I 


The complainant, Mark Jeppesen, was employed with the Ancaster Fire and 
Emergency Services as a part-time fire fighter in January of 1988. In 1995, 
Jeppesen was diagnosed with histoplasmosis, an airborne fungal disease that 
resulted in the loss of central vision in his left eye. In 1997, the Ancaster Fire 
Department twice advertised for full-time firefighter positions. One of the job 
requirements of the position was the ability to drive an ambulance, which 


requires a Class F license. 


Due to his vision impairment, Jeppesen was unable to obtain the required 
license and asked to be accommodated by performing only fire fighting duties. 
The Ancaster Fire Department refused Jeppesen’s request for accommodation, 
and denied him a job because of his inability to obtain a Class F license. 


Result at Board of Inquiry: The Board held that Jeppesen had a handicap under 
the Code. The Board held further that requiring all full-time firefighters to 
obtain a Class F license, to be able to drive an ambulance, constituted prima 
facie discrimination because it excludes persons with visual disabilities from 
becoming full-time firefighters. The Board held further that Jeppesen could 
have been accommodated, short of undue hardship to the Fire Department, by 


permitting him to perform firefighting and related duties only. 


Current status: The parties settled on the question of remedy prior to the Board 


hearing on this issue. The decision on liability will not be appealed. 
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INQUIRY AND INTAKE SERVICES 


The Inquiry and Intake Service Unit is the first point of contact for members of 
the public who need information on filing a human rights complaint. Callers 
receive basic information on the Commission, how to file a complaint and other 


information about the human rights process. 


During this fiscal year 2000 - 2001, Inquiry and Intake Services received a 
total of 163,765 telephone calls. Staff responded to 52,848 calls or 81% of the 
65,207 callers who opted to speak to an Inquiry Service Representative. On 
average, calls were responded to within 3.4 minutes. Staff sent out 4,133 intake 
questionnaires and 2,351 completed intake packages were returned. In this fiscal 


year, 1,775 formal complaints were filed. 


MEDIATION AND INVESTIGATION SERVICES 
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Of the 1,941 complaints closed this year, 1,219 complaints were mediated, set- 
tled, resolved by parties or withdrawn and the Commission made decisions on 
722 of these complaints. 


The growing use of mediation, by people on each side of a complaint, is 
the principal reason the Commission has significantly reduced its caseload. 
Specially-trained mediators offer parties the option of voluntary mediation early 
in the process. The mediation process is generally concluded within three to six 
months of filing a complaint. This year, 51% of the Commission cases were 
resolved as a result of mediation services, as well as more traditional settlement 


techniques such as conciliation. 


The Commission also met its public performance measures for mediation 
set out in the Ministry’s 2000-2001 business plan. Last year, it committed to 
achieve a 65% settlement rate at the mediation stage. This year, it surpassed that 
goal with a rate of 73.2%. 


The success of the voluntary mediation program has reduced the number 


of complaints that proceed to the investigation stage. Over the past several years, 
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the inventory of cases being investigated has been steadily dropping from 1,780 
at March 31, 1998 to 631 as at March 31, 2001. This has also enabled the 
Commission to focus its investigative resources on older cases, particularly those 


that have been active files for more than 12 months. 


Last year, the Commission committed to resolve 80% of cases that were 
more than a year old by April 1, 2001. At the end of this fiscal year, on March 
31, 2001, the Commission had resolved 572 of the 620 cases. This represents 
92% of the target. By reducing the number of older cases in investigation, the 
average age of the caseload has been reduced to 10.4 months. 


THE CASELOAD 
gS rE ee ee ee Te 


During the 2000-2001 fiscal year, the Commission made significant strides in a 
number of areas including caseload management, timeliness in handling com- 
plaints and public education. 


Once again this year, the Commission has resolved more cases than it 
opened. In 2000-2001, it opened 1,775 and resolved 1,941 cases. As at March 
31, 2001, the Commission’s active caseload was 1,781. A comparison with earli- 
er figures of 2,745 on March 31, 1998, 2,386 on March 31, 1999 and 1,952 on 
March 31, 2000, demonstrates the consistent progress the Commission contin- 
ues to make in this area. 


The Commission also referred 73 complaints to the Board of Inquiry 
(Human Rights). 


Caseload Evolution 
Age and Processing Time 
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ACCOUNTABILITY FRAMEWORK 


The Commission has presented its accountability framework in the last three annual 
reports. The framework establishes targets for the organization’s performance in the 


coming year and reports on achievements against previously established targets. 


The following is a summary of achievements against targets in the 2000-2001 


fiscal year. 


2000-200! ACHIEVEMENTS 
(As at March 31, 2001 unless 
otherwise indicated) 


SERVICE AREA 2000-2001 COMMITMENTS 


Promotion and Conduct one new public A new province-wide campaign was 
Awareness of 


Human Rights 


awareness campaign. launched on human rights and 
breastfeeding, in partnership with 
Infant Feeding Action Coalition 
(INFACT) Canada and Toronto Public 
Health. The campaign was in several 
major urban centres on public transit 
vehicles. 

Implement Aboriginal Initiative. The Ontario Federation of Indian 
Friendship Centres and Grand River 
Employment & Training completed 
Phase 1 of the Aboriginal Human 
Rights Initiative, which is designed to 
create and sustain an awareness of 
human rights in off-reserve Aboriginal 
communities and to enhance equality 
for Aboriginal persons in Ontario. 


Ensure international obligations are 
integrated into all new 
policy work. 


Launch policy initiative for CASHRA 
2001 
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International human rights standards 
integrated into new policy work on 
age, disability and pregnancy. 
Commented on Canada’s reports 
under various international instru- 


ments. 


The human rights commissions of 
Ontario and Quebec co-launched the 
new policy and research group of the 
Canadian Association of Statutory 
Human Rights Agencies (CASHRA) 
and co-chaired the sub-committee on 
resolutions with respect to social and 


economic rights and social condition. 


SERVICE AREA 


2000-2001 COMMITMENTS 


ACCOUNTABILITY FRAMEWORK 


2000-200! ACHIEVEMENTS 
(As at March 31, 2001 unless 
otherwise indicated) 


—_———:?®  "_—_==::._—o—_—O 


Enhance accessibility of publications 
through new series of ‘one-pager’ 
information sheets on all major areas 


of the Code 


Achieve a satisfaction rate of 80% 
among participants for all public edu- 


cation activities. 


Launch new Web site that improves 
access, is easier to use and more client- 
focused. 


Completed and posted on the 
Commission’s Web site on March 22, 
2001. 


86% satisfaction rates reported on a 5- 
point scale for 3 factors: quality of pre- 
senter or presentation, effectiveness of 
materials and usefulness of presenta- 


tion. 


New Web site launched on March 22, 
2001. 


—_—_—-eeeeeee——e——— eee 


POLICY 


Release paper on Age Discrimination. 


Conduct consultations and develop 
public policy document on Age 


Discrimination. 


Release Policy on Discrimination and 
Harassment because of Gender Identity 


Release consultation report on human 


rights issues in Insurance. 


Revise Guidelines for Assessing 
Accommodation Requirements for 
Persons with Disabilities. 


Release report on survey of accessibili- 


ty to transit vehicles. 
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On May 31, 2000, the Commission 
released its Discussion Paper entitled 
Discrimination and Age: Human Rights 
Issues Facing Older Persons in Ontario. 


The Commission’s Consultation Paper 
setting out policy directions was pub- 
licly released in September 2000 and 
consultations were held across the 
province in the Fall and Winter of 
2000-2001. 


Released June 21, 2000. Available on 
Web site and in print and alternative 


formats. 


Consultation Report approved by 
Commission in June 2000. 


New Policy and Guidelines on 
Disability and the Duty to Accommodate 
released on March 22, 2001. 


Discussion Paper on Accessible Transit 
Services in Ontario released on 
February 19, 2001. 
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SERVICE AREA 2000-2001 COMMITMENTS 


2000-200! ACHIEVEMENTS 
(As at March 31, 2001 unless 
otherwise indicated) 


Conduct second policy dialogue 


Policy discussion on “Human Rights 
and Human Development” held in 
partnership with Community 
Development Network on March 21, 
2001. 


Other significant policy achievements: 


During the fiscal year, the 
Commission also released the updated 
Policy on Drug and Alcohol Testing to 
reflect the recent Ontario Court of 
Appeal decision in Entrop v. Imperial 
Oil and its Policy on Female Genital 
Mutilation to reflect amendments to 
child protection legislation and the 
Criminal Code. Commission staff also 
prepared and released a research paper 
entitled: Human Rights Commissions 
and Economic and Social Rights 
(February 2001). 


Policy staff also undertook corporate 
responsibility for training on new poli- 
cy work and for initiating a survey of 
accessibility in the Commission (See 
Corporate Initiatives). 


INQUIRY Average response time on calls handled 
SERVICES by inquiry service representatives will 


be within 2 minutes. 


Average response time was 3.4 minutes 


INTAKE Draft complaints within 15-20 days. Average time to draft a complaint was 
SERVICES 28.6 days. Efforts to improve these 
times have resulted in the average time 
being decreased to 9.4 days in the 
fourth quarter of the fiscal year. 
MEDIATION Achieve at least a 65% settlement rate Settlement rate of 73% in cases in 
SERVICES in cases in which mediation has been which mediation was attempted. This 
attempted. is comparable to last year’s rate of 
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2000-2001 ACHIEVEMENTS 
(As at March 31, 2001 unless 


SERVICE AREA 2000-2001 COMMITMENTS otherwise indicated) 
Resolve a minimum of 1,300 cases 1,246 cases were resolved through 
through mediation services. mediation services. 
INVESTIGATION Resolve 80% of cases over 2 years of 572 of the 620 cases were resolved, or 
SERVICES age as at April 1, 2000. 92% of the target. 
Resolve a minimum of 850 cases 696 cases were resolved through inves- 
through investigation services. tigation services, or 81% of the target. 
Reduce the median age of the caseload Median age of the caseload as 
to below 9 months. at March 31, 2001 was 7 months. 
Decrease the average age of the case- Average age of the caseload on March 
load to 12 months. 315*, 2001 was 10.4 months. 
CORPORATE Implement Quality Service Standards. Quality Service Standards have been 
INITIATIVES developed for each Branch. 


Develop training program on Public 
Education Techniques. 


Initiate Accessibility Review of 
Commission services and employment 


practices for persons with disabilities. 
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In light of the significance of the dis- 
ability initiatives introduced this year, 
resources were reallocated to conduct a 
2.5 day corporate training program on 
disability rights and the operational 
implications of the new Policy and 
Guidelines on Disability and the Duty 
to Accommodate. 


Internal survey of accessibility in serv- 
ices of Commission was conducted. 
List of accessible services/measures will 
be posted on the Web. The 
Commission has upgraded its TTY 
capacity and launched a more accessi- 


ble Web site. 


ACCOUNTABILITY FRAMEWORK 


The following are the Commission’s public commitments for the 2001-2002 


fiscal year. 


SERVICE AREA 


Promotion and 
Awareness Of 
Human Rights 


Policy 


Inquiry and Intake 
Services 


Mediation and 
Investigation 
Services 


Corporate 
Initiatives 


2001-2002 COMMITMENTS 


Conduct one new public awareness campaign. 
Implement Phase 2 of the Aboriginal initiative. 


Achieve a satisfaction rate of 80% among participants for all public education 


activities. 


Release Consultation Report on Age Discrimination. 

Develop workplace guides on disability issues in plain language in consultation 
with employers and employees and a separate plain language guide to inform 
people of their rights and responsibilities. 

Initiate consultations on disability in the education sector. 


Develop consultation report on transit accessibility. 


Ensure international obligations are integrated into all new policy work. 


Average response time on calls handled by inquiry service representatives will be 
within 2.5 minutes. 
Draft complaints within 15-20 days. 


Achieve at least a 65% settlement rate in cases in which mediation has been 
attempted. 


Once parties have agreed to mediation, the mediation will be completed within 3 
to 6 months. 


The average time required to resolve a complaint, from filing to closing, will be 
reduced from 15.4 months to under 14 months. 


Begin implementation of corporate Strategic Plan 2001-2003. 
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ListT OF COMMISSIONERS 


KEITH C. NORTON, Q.C., B.A., LL.B. 


Chief Commissioner 


Keith Norton was appointed Chief Commissioner of the Ontario Human 
Rights Commission on July 18, 1996. He is an educator and a lawyer by 
training, having studied law at Queen’s University in Kingston, as well as hav- 
ing received a diploma in education from the Ontario College of Education. 


He practiced criminal and family law in Kingston, Ontario, and taught at the 
secondary and post-secondary levels. 


Mr. Norton is a former Minister of Community and Social Services and served as 
Parliamentary Assistant to the Treasurer of Ontario and Minister of Economics and 
Intergovernmental Affairs. He has also served as Minister of Health, Minister of Education and 
Minister of Colleges and Universities. 


As Minister of the Environment between 1981 and 1983, Mr. Norton became the first 
Canadian cabinet minister to testify before a Committee of the United States Senate. Throughout 
his career, Mr. Norton has championed issues related to persons with disabilities, senior citizens 
and the disadvantaged. He has also been involved in a number of business ventures. 


Mr. Norton is a former President of the Canadian Human Rights Tribunal. 


CHERYL BLONDELL 


Cheryl Blondell was appointed to the Commission in February 1997. She is 
an Assistant Crown Attorney in the Ministry of the Attorney General. She 

formerly served as Criminal Duty Counsel with the Ontario Legal Aid Plan, 
where she advised and represented accused persons. Ms. Blondell worked for 
the Commission in the summer of 1989 as part of the team that created the 


Systemic Investigations Unit. 


The Revd Fr. WILLIAM G. CLIFF 


Fr. Cliff was appointed to the Commission in February 1997. He is the Rector of 
St. John the Evangelist Church in Strathroy in the Diocese of Huron. He is a for- 
mer member of the University of Western Ontario Senate, a Padre with the 

Royal Canadian Legion and a member of the Anglican Roman Relations 
Committee of the Diocese of Huron. A former Chaplain Intern at St. Joseph's 
Health Centre, London, he was trained at King’s College and Huron College at 
the University of Western Ontario and has served congregations in London, 


Simcoe, Hanover and Durham, Ontario. 
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RICHARD MILES 


Before his appointment to the Commission in July 1992, Richard Miles held 
senior administrative positions with the Ministry of Community and Social 
Services, the Federal Secretariat for Disabled Persons Office, and the 
Handicapped Action Group Incorporated in Thunder Bay. Mr. Miles was 
appointed by the Minister of Citizenship, Culture & Recreation to the task force, 
which conducted a procedural review of the Ontario Human Rights 


Commission. 


MARNIE PAIKIN, CM 


Marnie Paikin was appointed to the Commission in September 1996. She is a 
past President of the Canadian Council of Christians and Jews, and a recipient of 
the Province of Ontario's “Outstanding Woman Award” and of the Human 
Relations Award of the Canadian Council of Christians and Jews. She has been 
inducted into the Hamilton Gallery of Distinction and has been appointed a 
Member of the Order of Canada. Ms. Paikin is currently a Director of Atomic 
Energy of Canada Ltd. and of Westcoast Energy Inc. 


PETER LI 


Peter Li is the General Manager of Sing Tao Daily News, Eastern Edition. Mr. Li 
was appointed to the Commission in September 1997. He is a member of the 
Chinese Canadian Development Committee of the Hospital for Sick Children 
Foundation and sits on the Asian Business Committee of Metro Toronto and 
York Region’s Junior Achievement. Mr. Li was a member of Canada Trust’s Asian 


Advisory Council. He has also served as a Director of the Chinese Information 
and Community Services and was a past Vice-President of the Chinese Canadian 
Adverts Media and Marketing Association. Mr. Li is a former General Manager of Hotel 
Victoria and Project Administrator of the Chinatown Centre. 


NALIN KANUCK 


Nalin Kanuck was appointed to the Commission in September 1997. He is a 
Management and Financial Consultant. He is also an advisor on Race Relations 
to the York Region Board of Education. Mr. Kanuck is a former Justice of the 
Peace in Sri Lanka, a position that required him, among other judicial functions, 
to investigate human rights violations. He was also Chairman and Managing 


Director of the Regional Development Board in the Ministry of Regional 
Development in Sri Lanka. He also functioned as a Director of the National 
Youth Service Council in Sri Lanka’s Prime Minister’s Office. Mr. Kanuck has a Bachelor of Arts 
Degree from the University of Ceylon and an Executive Diploma in Public Administration from the 
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University of Colombo, Sri Lanka. The City University of California also awarded him an 
Honourary Doctorate Degree in Public Administration. He is a graduate of the Canadian Institute of 
Certified Administrative Managers and a Fellow of the British Institute of Management, England. 


MICHEL LALONDE 


Michel Lalonde is Reeve of the East Hawkesbury municipal council, having 
served over the last 20 years as Councillor and as Deputy Reeve. He was 
appointed to the Commission in December 1997. In 1993, Mr. Lalonde 
served as Warden of the Council for the United Counties of Prescott and 
Russell. He was subsequently elected to the Council’s executive, planning and 
public works committees. He received the Award of Merit for the County of 
Prescott for the year 1985 and also served as President of the Prescott Mutual 
Insurance Board and of the Hawkesbury and District General Hospital Board. A farmer by occu- 
pation, Mr. Lalonde is an active participant in the local farming community. He served from 
1989 to 1996 on the board of directors of the Glengarry, Prescott and Russell Local Agricultural 
Employment Board and as President of the Prescott Peer Review Committee for Environmental 
Farm Plan from 1993 to 1997. 


CLAUDETTE ROBINSON 


Claudette Robinson was appointed to the Commission in March 1998. She 
studied at the University of Ottawa and McMaster University. Ms. Robinson 
is the French Coordinator at Sheridan College and a language consultant for 
corporate clients. She has co-authored a series of French readers for elemen- 
tary and secondary schools. She was the author and co-author of three nation- 
al French television series for TVO educational programs one of which she 
hosted. She has been consultant for the Halton Board of Education, has 
taught at the University of Ottawa summer school and has been Principal of the Teaching French 
as a Second Language course for the Ministry of Education. 


ABDUL HAI PATEL 
Abdul Hai Patel was appointed to the Commission in April 1999. Mr. Patel 


received his primary education in India, secondary education in Barbados and 
post-secondary education at York University. He is currently employed with 
Ontario Hydro as a Systems Technical Specialist. 


Mr. Patel is a recipient of the Canada 125 commemorative medal from 


the Governor General for Community Service. He is a recipient of the 
Volunteer Service Award from the Ministry of Citizenship, Culture and 
Recreation, a member of the South & West Asian consultative committee of the Toronto Police, 
and a coordinator of the Islamic Coordinating Council of Imams-Canada. Mr. Patel is also the 
Vice-Chair of the Association of Employees for Employment Equity in Ontario Hydro and serves 
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as a member of the Provincial Committee of Power Workers Union on Employment Equity and 


Diversity. 


CHRISTIANE RABIER 


Christiane Rabier was appointed to the Commission in April 1999. Ms. 
Rabier received her PhD from the University of Nice-Sophia-Antipolis; she 
received her Masters from the University of Montreal and studied public law 
at the University of Montpellier in France. She is currently Chair of the 
Department of Political Science and Vice-Dean of Social Sciences and 


Humanities at Laurentian University in Sudbury. 


Ms. Rabier is active within the francophone community in Sudbury 
and has worked on a program for francophone women to attend post secondary studies, as well 
as served as a consultant with TV Ontario on Continuing Education. She also served as a volun- 
teer with Canada’s Special Olympics in 1998 and Operation Red Nose in 1999. 


JUDITH-ANN MANNING 


Judith Ann-Manning was appointed to the Commission in February 2000. 
Ms. Manning is an Accessible Services Planner/Barrier-Free Consultant. She 
majored in Criminology and Law at the University of Toronto. She currently 
is the Co-ordinator of the University of Toronto’s Wheelchair Access 
Committee and has held the position of Chair of the North York Advisory 
Committee For Persons With Disabilities, co-Chair of the Board of Directors 
of the Centre for Equality Rights in Accommodation, and vice-Chair of the 


Toronto Transit Commission’s Advisory Committee on Accessible Transportation. Ms. Manning 
also volunteers at the Sunnybrook Health Science Centre in the annual Run for Research. 


MAE RADFORD 


Mae Radford was appointed to the Commission in April 1999. Ms. Radford 
received a diploma in nursing from the Toronto Western Hospital and a 
Bachelor of Arts in health administration from York University. She is cur- 
rently the manager of volunteer services, overseeing operations of a team of 
1700 volunteers who deliver friendly visiting, palliative care volunteer visiting, 
transportation, and Meals on Wheels for the VON Hamilton-Wentworth. 


Ms. Radford is a member of the Coalition of Community Health and 
Support Services, which advocates for community-based health care. She is a member of the 
Ontario Community Support Association and the Chair of District B. Ms. Radford is the vice- 
chair of the Citizen Committee for Violence Against Women for the City of Burlington. 
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Chief Commissioner 
Commissioners 


Executive Director 


Legal Services Branch 


Inquiry & Intake 


Policy & Education 


Mediation & 
Investigation Branch 


Branch 
BRANCH DESCRIPTIONS 
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Office of the Chief Commissioner 


The Office of the Chief Commissioner provides leadership and guides the Commission in 
carrying out its statutory functions in a way that ensures that, at both the government and 
community levels, human rights are protected in the province. The Chief Commissioner and 
Commissioners set policy direction and make decisions about complaints relating to the Code. 


Office of the Executive Director 


The Office of the Executive Director provides leadership and direction to senior manage- 
ment staff of the Commission in carrying out its statutory mandate; directs the develop- 
ment and implementation of corporate and operational plans; and leads the planning and 
implementation of ongoing organizational improvement initiatives within the 
Commission. The Registrar’s Office, attached to the Office of the Executive Director, is 
responsible for processing Reconsideration requests, co-ordinating all functions related to 
Commission and Panel Meetings, and Freedom of Information and Ombudsman issues. 
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Mediation and Investigation Branch 


The Mediation and Investigation Branch handles all the enforcement functions of the 
Ontario Human Rights Commission. 


The public’s first contact with the Commission is through the centralized Inquiry 
and Intake Unit. This office handles all inquiries and drafts complaints from across the 
province. The Mediation Office provides mediation services as well as processing Section 
34 requests which gives the Commission discretion not to deal with a complaint, if it 
could have been resolved elsewhere, is filed in bad faith, is out of time or is outside the 
Commission’s legal authority. The Investigation Office undertakes investigation and con- 


ciliation of complaints. 


The Branch also develops multi-year strategies to effectively manage the 
Commission's caseload and procedures for the mediation and investigation of complaints. 


In addition, the Branch assists in carrying out the Commission’s public education mandate. 


Policy and Education Branch 


The Policy and Education Branch provides leadership and direction for the promotion 
and advancement of human rights and supports the enforcement of the Code. 


The Branch ensures the promotion of human rights through compliance with the 
Code and with international human rights obligations. This includes the development of 
public policy statements, formal guidelines and research on a broad range of human 
rights and social justice issues. The Branch is responsible for national and interantional 
liaison, issues management, media and stakeholder relations, the Web site and publica- 
tions. It also conducts public consultations and focus groups and represents the 


Commission on intergovernmental task forces and delegations. 


The Branch is responsible for the strategic planning function for public education 
and communications at a corporate level and for implementing a wide range of educa- 
tional programs and partnership initiatives, such as public awareness campaigns, presen- 
tations, workshops and conferences. The Branch also provides communications and pol- 
icy support to the Offices of the Chief Commissioner and the Executive Director. 


Legal Services Branch 


The Legal Services Branch assists the Commission in fulfilling all aspects of its man- 
date, including compliance, public education and litigation. Its activities include pro- 
viding legal advice to senior management, Mediation and Investigation managers and 
officers concerning investigation and conciliation of cases, providing legal opinions 
requested by the Commission, and serving as legal counsel to the Commission before 
the Board of Inquiry and the courts (on matters of judicial review and appeals). 
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LisT OF PUBLICATIONS 
Publications Web 
Ontario Site 


Plain Language Documents 
Female Genital Mutilation: Questions and Answers 

(available in English/French, Arabic/Somali, Swahili/Amharic) (8/99) 
Guide to the Human Rights Code (5/99) WA 
Guide to Mediation Services (5/97) 
Hiring? A Human Rights Guide (3/99) J 
Human Rights at Work (9/99) J 
Human Rights in Ontario (available in English/French; 

Bengali/Urdu; Hindi/Punjabi; Gujarati/Tamil) (7/00) J 
If You Have a Human Rights Complaint — A Complainant’s Guide (5/97) 
If You Receive a Human Rights Complaint — A Respondent’s Guide (9/99) 
Pregnancy — Before, During and After: Know Your Rights (5/99) A 
Protecting Religious Rights (1/00) J 
Racial Slurs and Harassment and Racial Jokes (6/96) 
Sexual Harassment and Other Comments or Actions About a 

Person’s Sex (11/96) 


ONS SS 


SSNs 


Ds 


Policies and Guidelines 


SN 


Guidelines on Special Programs (11/97) 
Human Rights Policy in Ontario (All policies published before 1999) (12/99) Vv 
Policy and Guidelines on Disability and the Duty to Accommodate (11/00) 
Policy on Creed and The Accommodation of Religious Observances (10/96) 
Policy on Discrimination and Harassment Because of Gender Identity (3/00) 
Policy on Discrimination and Harassment Because of Sexual Orientation (1/00) 
Policy on Discrimination and Language (6/96) 
Policy on Discrimination Because of Pregnancy (5/99) 
Policy on Drug and Alcohol Testing (9/00) 
Policy on Employment-Related Medical Information (6/96) 
Policy on Female Genital Mutilation (FGM) (11/00) 
Policy on Height and Weight Requirements (6/96) 
Policy on HIV/AIDS Related Discrimination (11/96) 
Policy on Racial Slurs & Harassment & Racial Jokes (6/96) 
Policy on Requiring a Driver’s Licence as a Condition of Employment (5/96) 
Policy on Scholarships and Awards (7/97) 
Policy on Sexual Harassment & Inappropriate Gender-Related 

Comment and Conduct (9/96) 
Other Publications Annual Report v 
Developing Procedures to Resolve Human Rights Complaints Within 

your Organization (6/96) v 
Human Rights Code J v 
Human Rights Code Card (11” x 17”) Contact the Commission 
Mediation Services Participant Satisfaction Report (9/99) Contact the Commission 
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List OF PUBLIC EDUCATION AcTiVITIES (2000 - 2001) 


Business/Legal 

Auctioneers Association of Ontario 
Canadian Bar Association of Ontario 
Canadian Tire 


Corporate Equal Opportunity Group 
(Conference) 


Diversity Update 2001 (Conference) 
Fasken Martineau DuMoulin LLP 


Federation of Canadian Electrolysis 
Associations — Ontario Chapter 


Human Resources Professionals Association 
of Ontario (HRPAO) 


HRPAO — Halton Chapter 
HRPAO — Kingston Chapter 
HRPAO Chapter Presidents 
Lancaster Publishing (Conference) 
McDonald’s Restaurants of Canada 


North Bay & District Chamber of 
Commerce 


Ontario Federation of Labour 
PolyFab 

Renters News/Auto Trader 
Shibley Righton LLP 

Versa Care Centre (Hamilton) 


Wellsizing Conference 


Community 
Ajax Multicultural Festival 


Association frangaise des municipalités de 
P'Ontario 


Canadian Lesbian & Gay Archives 
Community Development Network 


Co-ordinators’ Association of Southwestern 
Ontario 


Council on American-Islamic Relations 


INFACT Canada 
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JobsMARKET for Persons with Disabilities 
Mississauga Rotary Club 

Ontario Association for Community Living 
Parents partenaires en éducation 

PRIDE 2000 

Tamil Anti-Racism Committee 


Toronto Employment Equity Practitioners’ 
Association 


TGStation Toronto Arts Council 
United Way of Greater Toronto 
Volunteer Centre of Toronto 


Xpressions 


Education 


Association des enseignantes et des 
enseignants franco-ontariens 


Association franco-ontarienne des conseils 
scolaires catholiques 


Cité collégiale 
City of Vaughan Youth Advisory Council 


Community Health Forum — Humber 


College 


Conseil des écoles catholiques de langue 
francaise du Centre-Est 


Don Bosco Catholic Secondary School 
George Brown College — St. James Campus 


Georgian College, Business Administration 
Program 


Kenton Adult Learning Centre 


LINC-Ellesmere Toronto District School 
Board 


Loyalist College Monsignor John Pereyma 
Catholic Secondary School 


Ontario Institute for Studies in Education 


(OISE) 


Ontario Business Educators Association 


Peel District School Board — Custodial 


Services 


Public Administration Program: Humber 
College 


R.S. McLaughlin Collegiate 


_ Seneca College — Legal & Public 
Administration 


Sheridan College — Architectural Program 
St. Matthew Catholic School (Markham) 
University of Toronto — Faculty of Law 
University of Ottawa — Faculty of Law 


University of Toronto Law Teacher's 


Qualifying Course 
Woburn Collegiate Institute (Toronto) 
York Centre for Feminist Research 


York Region District School Board — 
Principals’ Conference 


York University Faculty of Education 


International 


Center for Research-Action on Race 
Relations 


Delegate from Norway — Heidi Venner 


Federation of the Disabled People of Jiangsu 
Province 
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International Institute for Public Ethics 
Malawi Human Rights Commission 


Ugandan Human Rights Commission, 
Mr. Hudson Anika 


Northern Ireland Human Rights Commission 


Government of Israel: Rachel Benziman 
Government of Thailand 


The Ombudsman of the Republic of Korea 


Public Sector 


Corporation of the Municipality of 
Clarington 


Grey Bruce Health Services 

Kingston Psychiatric Hospital 

London Health Sciences Centre 

Ministry of Finance 

North York Community Care Access Centre 
Para-Med Home Health Services 

Regional Municipality of Halton 

St. Joseph’s Health Centre 

Workplace Safety & Insurance Board 
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Table 1: New Complaints Filed by Social Area and Grounds Cited 


Contracts 

Employment 

Services 

Vocational Associations 
Total: 


Percent of Ground Cited 


Percent of Total 
Complaints Filed 


Total Number of Complaints Filed: 1,775 
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Record of Offence 
Sum of Categories 
Total Complaints 
Per Social Area 
Percentage of all 
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Public Assistance 


pe 


Sex & Pregnancy 
Sexual Orientation 


:= 
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SO 
Sli 
g| & 
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Creed 

Marital Status 
Family Status 
Handicap 
Reprisal 
Association 
Citizenship 


* Note: Because complaints can involve multiple grounds, the sum by grounds exceeds the total for all complaints filed, and the corresponding percentages of 
total complaints exceed 100%. 


Table 2: Settlements by Ground in Cases Mediated 


40 


3,627.50 


Ancestry 6,613.96 


Association 


Breach of Settlement 1,000.00 1,000.00 


$ 
$ 
$ 1,200.00 
$ 
$ 
$ 


Creed $ 61,545.00 6,154.50 
Ethnic Origin $ 346,800.50 45 7,706.68 
Family Status $ 114,203.00 

Handicap $  1,474,381.09 143 $ 10,310.36 
Marital Status $ 58,450.00 10 ~  $ 5,845.00 
Place of Origin $ 108,860.50 19 $ 5,729.50 
Public Assistance ini $ 6,750.00 1,687.50 
Race & Colour ' $ 769,803.50 101 

Reprisal 1 290,019.00 ~ 52 


Sex & Pregnancy 825,904.59 


Sexual Harassment 38,950.00 


Sexual Orientation 16,600.00 


$ 4,360,180.18 


Total for all grounds* 


* Note: Because complaints can involve multiple grounds, the total sum of monetary damages by ground exceeds the sum of monetary damages 
by complaints ($1,688,538.63). 
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Table 3: Complaints Closed by Disposition and Grounds 
Total Number of Complaints Closed: 


Dismissed 


Failure to provide Evidence ia 


20 


Not Dealt With (Sec. 34) 


Referred to Board of Inquiry 


14 


w 


Resolved 


re Pais) Eee sl 
Withdrawn 22 AES 9 
Total: 162 109 
Percentage 5% 3% 


Age 


Association 


Breach of Settlement 


Citizenship 


112 


EGE 


1,941 
a] 37] 21 116| 
‘cE 73 eas 6 12 
| as| 20] 172] 16) 38] 1| 124] 2 71 


Ethnic Origin 
Family Status 
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Sexual Orientation 


Note: Because complaints can involve multiple grounds, the sum by grounds exceeds the total for all complaints filed. 


Table 4: Complaints Closed by Disposition and Social Area 
1,941 


Total Number of Complaints Closed: 


Dismissed 12 4 

Failure to provide Evidence I 

Not Dealt With (Section 34) 12 | 

Referred to Board of Inquiry 10 

Resolved 17 

Settled 43 | 

Withdrawn 19 

Total 124 

Percentage 6% 
c 
2 
= 
: : 
E g E 
E g o 
9 2 = 
g 6 os 
< O uw 


Note: Because complaints can involve multiple grounds, the sum by grounds exceeds the total for all complaints closed. 
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Vocational Association 


Sum of Categories 


Sum of Categories 


Total for All Complaints 


Percentage of all Complai 


Total for All Complaints 


a ce 


100% 


Percentage of all Complaints 
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Resolved Cases: Details on Settlements 


727 (37%)* 
Mediated, Settled 


1219 
722 complaints | 
decisions by mediated, settled, 
Commission resolved by parties, | 
winaiawn 265 (14%) . 
Resolved between 
parties . 


227 (12%) 
Withdrawn 


Breakdown of Commission Decisions: Section 34 


y 


159 (8%) should be dealt 
with under another Act 


155 (8%) frivolous, bad 
351 Section 34 faith 
decisions 


1219 
complaints mediated 
settled, resolved by 
parties, withdrawn 


64 (3.2%) not within 
jurisdiction 


67 (3.4%) facts more than 
6 months 


Breakdown of Commission Decisions 


73 (4%)* Sent to 
Board of Inquiry 


245(13%) Dismissed 


1219 


pee. 


complaints . 
mediated, settled, decisions by the 53 (3%) Failed to 
Commission produce evidence 


resolved by parties, 


withdrawn 
i 351 (18%) Dimissed 


under s. 34 
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BOARD OF INQUIRY DECISIONS AND SETTLEMENTS 


Decisions 

Age 

Vander Schaaf v. M & R Property Management 
Ltd. et al. 

Ethnic Origin 

Jeppesen v. Corp. of the Town of Ancaster Fire & 
Emergency Services et al. 

Handicap 

Brock v. Tarrant Film Factory Ltd. et al. 


Hodge v. District of Halton and Mississauga 
Ambulance Service 


Shepherd v. Deluxe Toronto Ltd., Film House et 
al. 


Moffatt v. Kinark Child & Family Services et al. 

Jeppesen v. Corp. of the Town of Ancaster Fire & 
Emergency Services et al. 

Marital Status 

Vander Schaaf v. M & R Property Management 
Ltd. et al. 

Place of Origin 

Duong v. Langstaff Auto Repairs et al. 


Sex 
Curling v. The Torimiro Corp. et al. 


Vander Schaaf v. M & R Property Management 
Ltd. et al. 


Anderson & O'Neill v. The YMCA of Barrie 


Sexual Harassment 


Curling v. The Torimiro Corp. et al. 


Sexual Orientation 


Moffatt v. Kinark Child & Family Services et al. 


Sexual Solicitation 


Curling v. The Torimiro Corp. et al. 
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Settlements 
Age 


Martinex v. Amodeo Produce et al. 


Ancestry 
Chan v. Ontario Power Generation Inc. et al 


Martinex v. Amodeo Produce et al. 


Colour 


Chan v. Ontario Power Generation Inc. et al 


Creed 


Martinex v. Amodeo Produce et al. 


Ethnic Origin 

Chan v. Ontario Power Generation Inc. et al. 

Omotayo v. Walsh & Associates Advertising Inc. 
et al. 

Family Status 

Chartrand v. Dryden Native Friendship Centre 
et al. 

Handicap 

Tuck v. Baker 

Duval v. Spectrum Leather Finishing Ltd. et al. 

Farah v. Alladin Juice Bar & Restaurant et al. 

Lacz v. Crangles Garage Ltd. et al. 

McCormack v. Upak Disposals (1989) Ltd. et al. 

Wicks v. Vuteg Industries et al. 


Dooley v. Econome Inc. et al. 


Race 

Chan v. Ontario Power Generation Inc. et al. 

Omotayo v. Walsh & Associates Advertising Inc. 
et al. 

Reprisal 

Habkirk v. Filet of Sole Sea Grill Ltd. et al. 
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Sex 
Beaudoin v. K.L. Sports Locker et al. 
Chan v. Ontario Power Generation Inc. et al. 


Larrow v. Ashley's Optical, cob Bargain Optical 
et al. 


Spinks v. The Travel Counter et al. 


Goutziouslis v. National Security Technologies 
Inc. et al. 


Gross v. Mipps Systems Solutions Inc. et al. 
Kiczula v. Photo Menue Signs Inc. et al. 


Sexual Harassment 
Beaudoin v. K.L. Sports Locker et al. 


Larrow v. Ashley’ Optical cob Bargain Optical et 
al. 


Spinks v. The Travel Counter et al. 
Gross v. Mipps Systems Solutions Inc. et al. 
Kiczula v. Photo Menu Signs Ltd. et al. 


Sexual Orientation 


Habkirk v. Filet of Sole Sea Grill Ltd. et al. 


Sexual Solicitation 
Gross v. Mipps Systems Solutions Inc. et al 


Goutziouslis v. National Security Technologies 
Inc. et al. 


Kiczula v. Photo Menu Signs Ltd. et al. 


Divisional Court (Judicial 
Review) 


Age 
Brown & Dargewitcz v. Ministry of Health 
Creed 


Speaker of the Legislative Assembly of Ontario v. 
OHRC 
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Handicap 

OHRC v. Dofasco Inc., Jeffrey et al. 

Borland v. OHRC, Oxford County Board of 
Education. 

Race 

Odia v. OHRC 


Payne v. OHRC, Otsuka Pharmaceutical Co. 
Ltd. et al. 


Pieters v. OHRC et al. 
Liao v. OHRC, University of Toronto et al. 


Divisional Court (Appeal) 


Age, Sex 

OHRC, Kearney, J.L., Luis v. The Shelter Corp. 
et al. 

Sexual Harassment, Handicap, Family Status 


OHRC v. The Legislative Assembly et al. 


Sexual Harassment 


Thomas v. OHRC, Midas Canada Inc. 


Court of Appeal 


Handicap 
Imperial Oil Ltd. v. OHRC, Entrop et al. 


McKenzie Forest Products Inc. v. OHRC, Tilberg 
et al. 


Family Status, Marital Status 

OHRC v. Mr. A and Mr. B, Mr. C & D. Ltd. 
Race 

Payne F: OHRC 

Sexual Harassment 


Thomas v. OHRC, Midas Canada Inc. 


Leave to Appeal to CA dis- 
missed: 


Race 

Lee v. OHRC, Toronto Hydro 
Supreme Court of Canada 
Sexual Harassment 


BCHRC et al. v. Blencoe, OHRC et al. 
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Leave to Appeal to SCC dis- 
missed: 


Creed 
Jazairi v. ORC, York University et al. 
Handicap 


McKenzie Forest Products Inc. v. Tilberg, OHRC 
et al, 


Race 
Liao v. OHRC, University of Toronto et al. 


Payne v. OHRC, Otsuka Pharmaceutical Co. 
Ltd. et al. 


Robertson v. OHRC, Maple Leaf Foods Inc. 
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ONTARIO HUMAN RIGHTS COMMISSION 
2000-200! ACTUAL YEAR-END FINANCIAL 
PosITION ($'000) 


2000-2001 

2000-0! Year-End Revised Actual Year-End Variance 

Printed Budget Budget Expenditure $ % of Revised 

Estimates Adjustments  Mar.31,200! Mar. 31,2001 Budget(1 1,650.3) 
SALARIES & WAGES 7,649.9 320.4 7,970.3 6,740.5 1,229.8 10.6 
EMPLOYEE BENEFITS 1,428.1 164.0 1,592.1 1,437.1 155.0 1.3 
OTHER DIRECT OPERATING 2,087.9 2,087.9 3,397.0 (1,309.1) (11.2) 
EXPENSES (ODOE) 

1,165.9 484.4 11,650.3 11,574.6 75.7 0.6 


Note: The OHRC 2000-01 budget, with Management Board approval, increased by $484.4 at year-end ( to fund Labour Adjustment 
Costs $249.7 and salary awards $234.7). 
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Ontario 

Human Rights 
Commission 

Chief Commissioner 

180 Dundas Street West 


Toronto ON M7A 2R9 
Tel: 416.314.4541 


June, 2002 


Honourable Carl DeFaria 


Minister of Citizenship and Minister Responsible for Seniors 
6th Floor, 400 University Avenue 


Toronto, Ontario 
M7A 2R9 


Dear Minister: 


Commission 
ontarienne des 
droits de la personne 


Commissaire en chef 
180 rue Dundas ouest 


Toronto ON M7A 2R9 
Tél : 416.314.4541 


ih 


Ontario 


Pursuant to Section 31(1) of the Ontario Human Rights Code, it is my pleasure to 


provide to you the Annual Report of the Ontario Human Rights Commission for 


the fiscal year 2001-2002, for submission to the Legislative Assembly of Ontario. 


This report reflects the activities of the Commission from April 1, 2001 to 


March 31, 2002. 


Yours sincerely, 


(Wet. 


Keith C. Norton, Q.C., B.A., LL.B. 


Chief Commissioner 
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oe 


I am pleased to report on the work of the Ontario Human Rights 
Commission for the April 1, 2001 to March 31, 2002 fiscal year. 


This year, we celebrate the 40" anniversary of the Ontario 
Human Rights Code. In four decades, Ontario has become one of 
the most diverse communities in the world and gained international 


renown as a province of tolerance. Sadly, the tragic events of last 
September 11* and ensuing backlash against certain community 


members underlined the need for constant vigilance. We must 
continue to build on the gains we have made over the past few decades in creating 


an environment of understanding and mutual respect between all communities. 


During the weeks that followed, I participated in a number of multi-faith 
gatherings in Toronto. Those meetings emphasized my deep conviction that we 
cannot and should not allow such events to influence our behaviour towards our 
friends, neighbours, classmates or co-workers because of who they are, where they 
come from, or what faith they observe. In order to move forward, we must seize 
such moments to continue our important work in advancing and respecting each 


individual’s human rights 


I was reminded again that Ontario's greatest qualities are its rich cultural, 
ethnic and religious diversity and its strong commitment to human rights. In this 
regard, as in past years, we received a number of delegations from other countries 
that are looking to the Commission as a model for their own human rights com- 
missions. Respect for human rights is part of the province's cultural foundation 
and it is encouraging to think that the Commission's work is having a global reach. 


This year, the Commission experienced a sharp increase in the number of new 
complaints filed, most in the area of disability. While there may be a number of 
explanations for this, including increased public awareness, what is important is that 

‘the Commission is working hard to address the situation. We are fortunate to have 
received an additional $1M in funding from the Ontario government for 2002-2003. 


Finally, I wish to express my gratitude to Commission staff for their hard 
work in a challenging year and their continuing effort to serve the people of 
Ontario well. 


Keith CaNorton, (CG. ba 1.8, 


Chief Commissioner 


Ontario Human Rights Commission 
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ABOUT THE COMMISSION 


The Ontario Human Rights Commission (the “Commission”) is an arm’s length 
agency of government, accountable to the Legislature of Ontario through the 
Minister of Citizenship. The Commission’s principal functions are set out in the 
Human Rights Code (the “Code”) and include the investigation and settlement 
of human rights complaints. Under the Code, the Commission’s work also includes 
promoting human rights and public awareness. 


POLICY AND EDUCATION BRANCH 
PROMOTION AND ADVANCEMENT OF HUMAN RIGHTS 


PoLicy DEVELOPMENT 


In keeping with its mandate to promote understanding of human rights and to 
conduct research to eliminate discriminatory practices, the Commission under- 
took a number of policy development initiatives in 2001-2002. Commission 
policies and guidelines are approved public statements that set out the Com- 
mission’s interpretation of specific provisions of the Code. The development of 
policies and guides helps the Commission to advance understanding of the 
Code and inform the public and those involved in human rights work how the 
Commission will interpret and apply the Code when dealing with particular 
matters. Highlights of the past year are outlined below. 


Age Discrimination 


The Commission continued to build on last year’s work in the area of age dis- 
crimination. In June 2001, the Commission released its Consultation Report, 
Time for Action: Advancing Human Rights for Older Ontarians. Time for Action is 
the result of extensive research and the Commission's consultation with more 


than 100 organizations and individuals across the province. 


Time for Action reports that a growing and significant proportion of the 
province's population is facing formidable barriers because of age-based dis- 
crimination. The Report highlights the role of ageism in limiting rights and 
opportunities for older Ontarians. “Ageism” refers to two concepts. First, ageism 
encompasses myths and stereotypes about older persons that are not based on 


the actual ageing process but rather society’s reaction to older persons. The 
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second component of ageism is the tendency to structure society based on the 
assumption that everyone is young. By doing so, the real needs of older persons 


are not met. 


Time for Action identifies four key areas in which older per- 
sons are most likely to feel the effects of ageism and to experience 
age discrimination: employment, health care, housing and transit. 
riws ror acres The Report also contains the Commission’s commitments to do 
(further work in this area as well as recommendations for govern- 
ment and community actions. One such recommendation is that 


the Ontario Legislature amend the Code to eliminate the blanket 


defence to mandatory retirement at age 65 and to provide protec- 
tion against age discrimination to workers 65 and over. This recommendation 


has attracted a great deal of public and media attention. 


In accordance with the Commission’s public commitments, on March 26, 
2002, the Commission approved a Policy on age discrimination against older 
persons. In the next fiscal year, the Commission will release the Policy and 


launch a public awareness campaign on ageism and age discrimination. 


Insurance 


The Commission released Human Rights Issues in Insurance: Consultation Report 
in October 2001. The purpose of the consultation was to promote public 
awareness, understanding and advancement of human rights in the area of 


insurance and to examine alternatives to current practices. 


The paper is the result of 19 submissions from representatives of the 
insurance industry, government and consumer groups offering their views on 
the Commission's 1999 Discussion Paper, Human Rights Issues in Insurance. The 
Commission also initiated two round table discussions — one with insurance 
representatives from the life/disability sector and the other from the auto/ 


property sector — in the preparation of the Consultation Report. 


In the Report, the Commission promotes. the principle that the insurance 
industry should strive to move away from using enumerated Code grounds, such 
as age, sex and marital status, for risk assessment in auto insurance. Industry 
research to date supports the use of such risk assessment criteria as still reasonably 
necessary. The industry also maintains that access to information on pre-existing 
conditions and flexibility in setting risk criteria are important for ensuring 
affordable products. Consumer representatives raised several concerns including: 


reasonableness of exclusionary periods and use of genetic information; access to 
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affordable dispute resolution; lack of full policy disclosure; stringent and some- 
times harassing medical reporting and policy discontinuance practices; and, 
claim-handling variations for so-called “softer” conditions such as mental illness. 
In the Report's recommendations, the Commission takes the view that genetic 
testing and related information should not be used to deny insurance because of 


a disability or risks that might arise in the future. 


The Commission is encouraging continued dialogue amongst the insurance 


industry, consumer groups and governments on human rights issues in insurance. 


An Intersectional Approach to Discrimination 


Acknowledging that factors such as race, gender, age, place of origin and disa- 
bility often intersect to produce unique effects is critical to ensuring that society 
meaningfully addresses people’s experiences of discrimination. Recent Commission 
policy and research initiatives have recognized that multiple grounds are often 
intrinsically linked and that discrimination is largely a product of the social con- 


struction of identity based on social, historical, political and cultural factors. 


Building on the work that the Commission has already done, on March 21, 
2002, the International Day for the Elimination of Racial Discrimination, the 
Commission announced the release of a Discussion Paper, An Jntersectional 
Approach to Discrimination: Addressing Multiple Grounds in Human Rights 
Claims. The Discussion Paper explores how an intersectional approach applies 
to human rights claims and is the starting point in a process that will aim to 
develop some concrete tools for consistently applying an intersectional analysis 


in all areas of the Commission’s daily work. 


Research Paper on Human Rights Commissions 
and Economic and Social Rights and Proceedings 
from Policy Dialogue 


In 2001-2002, the Commission made public the results of two earlier initiatives 
to explore ways the Commission can be more responsive to emerging human 
rights issues and address Ontario's responsibilities under Canada’s human rights 


obligations. 


The summary of proceedings from the Commission’s Policy Dialogue, 
Human Rights Commissions: Future Directions, was made available on the 


Commission’s Web site in February 2002. 
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In addition, the Research Paper, Human Rights Commissions and Economic 
and Social Rights, explores ways in which human rights commissions can 
become more involved in protecting and promoting economic and social rights 
and in implementing international treaties to which Canada is a party. The 
Research Paper reflects the research undertaken by Commission staff and is not 


a formal policy statement. The Paper is available on the Commission’s Web site. 


Policy on Discrimination Because of Pregnancy 
and Breastfeeding 


The Commission undertook a revision and expansion of its Policy on 
Discrimination because of Pregnancy and Breastfeeding. This Policy has been in 
place since 1999 and these latest revisions incorporate changes to the Ontario 
Employment Standards Act that came into effect in September 2001. The revised 
Policy clarifies the interaction between the Employment Standards Act and 

the Code. 


The revisions to the Policy also detail rights and responsibilities of all 
regarding breastfeeding, particularly in employment and in public places, and 
emphasize that breastfeeding is a health and human rights issue rather than one 
of public decency. The Policy is intended to provide guidance to employers, 
landlords, service providers and the general public on the rights of pregnant and 


nursing women. 


Implementation of the New Policy and Guidelines 
on Disability and the Duty to Accommodate 


The Commission continued to actively implement its Policy and Guidelines on 
Disability and the Duty to Accommodate, released in March 2001. It fulfilled its 
commitment to consult with stakeholders on the development of plain-language 
guides on the Policy to assist employers, unions and persons with disabilities in 
understanding their rights and responsibilities under the Code. The Commission 


held two focus groups to discuss drafts of the guides. 


The first focus group included representatives of employee groups, legal 
clinics, unions, advocacy organizations and disability consumer groups. The 
second focus group included individual employers and groups that represent 
employers’ interests. The information and feedback will be used in the 


preparation of the guides. 
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At the launch of the Policy, Chief Commissioner Keith Norton signalled 
the Commission's intention to examine the accessibility of the restaurant sector 
in Ontario. In this fiscal year, the Commission wrote to 29 high-profile restau- 
rants, coffee shops and fast food chains to initiate a survey on the accessibility of 
their premises and their future plans to achieve accessibility. This initiative is 


ongoing and further measures are planned for the upcoming fiscal year. 


In addition, the Commission has developed a strategy and Consultation 
Paper for its initiative on disability accommodation in the education sector. 
Public consultations will be conducted in the next fiscal year with a view to 


developing a consultation report as well as specific guidelines in this area. 


Public Transit Accessibility 


The Commission invited written submissions from individuals and organizations 
regarding the issues raised in its Discussion Paper on Accessible Transit Services in 
Ontario, released in February 2001. Over 30 responses were received from transit 
providers, seniors’ organizations, disability consumer groups, labour organiza- 
tions, advocacy groups and individuals. The responses detailed concerns in a 
number of areas: funding for transit services, the setting of standards, transit 
service providers’ roles and responsibilities, and the effect of inaccessible transit 
services on persons with disabilities, older persons, families with young children 


and others protected by the Code. 


Inaccessible public transit services are an important human rights issue 
because they impose barriers and prevent persons with disabilities, older persons 


and families with young children, from participating in community life. 


A Consultation Report on these submissions will be released early in the 
2002-2003 fiscal year. 


ABORIGINAL HUMAN RIGHTS PROGRAM 


2001-2002 is the second year of the Commission's Aboriginal Human Rights 
Program. The goals of this important initiative are to create and build on aware- 
ness of the Code among Aboriginal communities and to enhance their access to 
the Commission’s services. Historically, Aboriginal people in Ontario have filed 
relatively few human rights complaints and many communities have little 


knowledge of the provincial human rights process. 
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The Commission is working in partnership with two Aboriginal organi- 
zations, Grand River Employment and Training (GREAT) of Ohsweken (near 
Brantford) and the Native Canadian Centre of Toronto (NCCT), in the 


development and delivery of this project. 


Phase I: 


The first phase of the initiative involved consultations with 37 Aboriginal 

organizations across the province. The results of the consultations revealed that 
Aboriginal people face significant discrimination in housing. Discrimination in 
employment and services are also experienced but housing was identified as the 


most pressing concern. 


In addition, Aboriginal communities and members were 
found to have little knowledge of the Commission's services and 
did not fully understand its potential to remedy the discrimination 


frequently faced, for example, in housing off reserve. 


The report on the first phase made several recommendations 
as to measures the Commission could take to increase its presence 
in Aboriginal communities. These recommendations included 
strategies to enhance awareness in the Aboriginal community and improve 


access for Aboriginal persons to the human rights system. 


Phase II: 


Phase II of the initiative was implemented in the summer of 2001. 


A requirement of the project was that it should involve Aboriginal organi- 
zations in the delivery of the program. As a result of a rigorous process, the 
Native Canadian Centre of Toronto (NCCT) was selected to partner with the 
Commission. NCCT is a Friendship Centre and has existed in Toronto for over 
30 years. It describes itself as “a community-based non-profit organization 
which provides a gathering place to deliver programs and services for Native 


people while striving to reflect the traditional Native cultural perspective’. 


A two-day training program for staff of both agencies was held in 
September 2001. It covered issues of concern in the attainment of equal oppor- 
tunity for Aboriginal peoples and it informed all participants about the details 
of the project. It also provided opportunity for staff of the two agencies to get to 


know one another and to develop a mutual understanding of each other's issues. 
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A full-time human rights liaison officer began working at NCCT in 
January 2002. Within only a short time, people from the community began 


approaching him with questions concerning situations they were experiencing. 


GREAT continues to be involved in the project and will be carrying on 
with Phase III (beginning in 2002-2003) which consists of identifying quality 
service standards and evaluating the project from both quantitative and 


qualitative standpoints. 


There is a strong commitment among the three agencies to continue the 
project through the next fiscal year and the Commission looks forward to a 


beneficial outcome, especially for urban Aboriginal persons living in Toronto. 


AMETHYST AWARD 


In January 2002, seven members of the Commission’s Policy and Education 
Branch were awarded the Government of Ontario’s Amethyst Award for out- 
standing achievement by Ontario public servants in the development of the 
Commission's Policy and Guidelines on Disability and the Duty to Accommodate. 


The award recognized the extensive research, public consultations 
and highly effective public education strategy used by the Branch’s staff 
to create and promote the new disability policy, which set a national 
standard for persons with disabilities. This is the second Amethyst Award 
that the Commission has received. In 1998, the Commission was similarly 
recognized for the development and implementation of its Case 


Management Information System (CMIS) which has won both national 


and international acclaim. 


PUBLIC EDUCATION 


The fiscal year 2001-2002 is the second year of a three-year Public Education 
Strategy, Getting the Message Out, which governs the Commission’ public 
education activities for the years 2000-2003. 


Of particular note, this strategy commits the Commission to develop and 
enhance partnerships with the public, private and not-for-profit sectors and 
stresses the need for a plan that will promote effective relations with various 


stakeholders. 
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Events and Presentations 


For the seventh consecutive year, the high level of performance in public educa- 
tion was maintained. In the fiscal year 2001-2002, approximately 9,000 people 
attended 104 events where Commission staff were presenting or where display 


materials were available. 


The Chief Commissioner made keynote presentations at conferences and 
symposia organized by the Ontario Association of Social Workers, Canada’s 
Association for the Fifty-Plus (CARP), Schedule 2 Employers WSIB Conference 


and the Adult Protective Service Association of Ontario. 


He also spoke at conferences, law schools, elementary and secondary 
schools throughout the province, and gave interviews on radio, television and in 


the print media on current human rights issues. 


In October 2001, the Chief Commissioner made a presentation to the 
Standing Senate Committee on Human Rights. The Committee was conducting 
hearings to determine future directions for Canada to meet its national and 
international obligations. In his address to the Committee, the Chief Commis- 
sioner highlighted many of the gains that the Commission has achieved over the 
past five years and, in particular, how these have contributed to Canada’s 
compliance with international human rights instruments at a national and 


provincial level. 


Publications 


The Commission’s Web site, www.ohre.on.ca, is an important tool in sharing 
documents with the public. All major Commission documents such as policies, 
consultation information, news releases, case summaries, information on the 
= French and English. In the 2001-2002 fiscal year, 233,090 unique 


visits were made to the site. On average, 638 people visited the site 


various Commission processes, are all available on the Web site in 


every day. 


Following the events of September 11, the Commission compiled 
ee a list of resources and electronic links on its Web site to help students, 
parents and teachers deal with after-effects of the tragedy. 

The Commission released six new leaflets in December 2001 as 
part of its ongoing mandate to increase awareness of human rights 
issues. The bilingual leaflets are written in plain language and cover 


crucial information Ontarians need about their rights with respect to 
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hiring, sexual harassment, sexual orientation, racial harassment and pregnancy 


including breastfeeding and one leaflet on the Commission. 


The Commission also released an updated edition of Teaching Human 
Rights in Ontario, a package for secondary school teachers to use when explaining 
human rights issues to students. The new addition includes the 1999 amendment 
to the Code, which added “same sex partnership status” as a protected ground as 
well as additional case studies and references to helpful Web sites that deal with 


human rights issues. 


Rights Online is an electronic publication posted on the Commission's 
Web site that highlights the quarterly achievements of the Commission as well 
as links to other sites and resources on various human rights issues. It also features 
a Commonly Asked Questions section which addresses how the Code and Com- 
mission policies apply in particular situations. The newsletter is also distributed 


by e-mail or fax to stakeholders and anyone who requests a copy. 


Partnerships and Cooperation 


The Commission is part of several partnerships that enhance its efforts to 


promote understanding of human rights. 


The Commission continued to develop its partnership with the Human 
Resources Professionals Association of Ontario (HRPAO). Commission staff 
participated in HRPAO’s annual conference and made presentations at six other 
regional HRPAO events. 


oe 


In partnership with CCH Canadian Ltd., one of Canada’s 
largest and most respected information providers for human 
resources, legal and accounting professionals, the Commission 
published Human Rights Policy in Ontario, a compendium of the 
suerpesxciae Commission’s human rights policies and guidelines. It was released 
in September 2001 and includes updated policies in the areas of 
disability, drug and alcohol testing, sexual orientation, pregnancy 


and gender identity. 


The Commission also began a project with the Canadian 
Race Relations Foundation (CRRF) and a number of other partners to develop 
a training video and study guide dealing with racism, which will serve as a useful 
tool in schools, workplaces, communities and organizations (public or private 
sector). This project was an outgrowth of the CRRF’s earlier campaign See 
People for Who They Really Are: Unite Against Racism which consisted of several 
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short public service announcements featuring Canadian artists aired on 


Canadian television networks. 


Advice on Human Rights Matters 


The Commission’s mandate includes examining statutes, regulations, programs 
and policies to provide input on human rights aspects, as well as encouraging 
public and private entities to undertake measures to promote the objects of the 
Code. In this capacity, the Commission provided advice to the provincial 


government and private sector organizations in a number of areas. 
For example: 


* In April 2001, the Commission provided detailed input in response to the 
Ministry of Labour's consultation on reform of workplace tribunals and 


agencies. 


¢ The same month, the Commission wrote to the Minister of Transportation 
pointing out that the vision requirements in the regulations under the 
Highway Traffic Act do not provide for individualized assessment of persons 


with vision disabilities. 


* The Commission wrote to and met with the Ministry of Community and 
Social Services to provide ongoing comment on the issue of mandatory drug, 


alcohol and literacy testing of welfare recipients. 


¢ In June 2001, the Commission wrote to the Honourable David Turnbull, 
Solicitor General, regarding its Policing Standards Manual (2000), Equal 


Opportunity, Discrimination and Workplace Harassment. 


¢ In September 2001, the Commission wrote to the Minister of Education to 
request cooperation and offer support in dealing with any harassment or 
discrimination incidents in the school environments following the tragedy of 
September 11*, 


¢ The Commission responded to reports that a company had an inappropriate 
drug and alcohol testing policy in place and asked impermissible questions on 
its application form. As a result of the Commission’s intervention, the com- 
pany changed its policy and procedures to ensure compliance with the Code 


and Commission policies. 


¢ Human rights concerns raised by a legislative amendment allowing for com- 
pulsory blood testing for infectious diseases under certain circumstances were 
the subject of a letter from the Commission to the Minister of Health and 


Long-Term Care. 
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* In March 2002, the Commission presented an in-depth submission to the 
Ministry of Municipal Affairs and Housing, outlining the need for reform to 
the barrier-free access requirements in the Ontario Building Code. The sub- 
mission describes priorities for change as well as the human rights principles 
that should be reflected in a revised Building Code. 


NATIONAL AND INTERNATIONAL INITIATIVES 


Ontario Submissions 


The Commission provides input into submissions required by Canada’s report- 
ing obligations under international human rights conventions as well as other 
national and international initiatives. In 2001-2002, the Commission provided 


comment on five documents: 


¢ The United Nations’ Draft Optional Protocol to the Convention Against Torture 


and other Cruel, Inhuman and Degrading Treatment or Punishment; 


° A World Fit for Children — Ontario’s Submission for Canada’s contribution to 
the UN Special Session on Children slated for May 2002; 


* Canada’s 5th Report on the United Nations’ Convention on the Elimination of 
All Forms of Discrimination against Women; 


* Canada’s 13" Report on the Convention on the Elimination of All Forms of 


Racial Discrimination; and, 


* Canada’s 14‘ Report on the Convention on the Elimination of All Forms of 


Racial Discrimination. 


Canadian Association of Statutory 
Human Rights Agencies 


Representatives of all the human rights agencies in Canada attend the annual 
general meeting (AGM) of the Canadian Association of Statutory Human 
Rights Agencies (CASHRA). At the 2001 AGM, Commission staff were 
involved in delivering seminars on several human rights topics. The Commission 
was also integral to the drafting and adoption of two resolutions concerning 


social and economic rights. 


The first resolution articulates CASHRA’s recommendation that social 


condition as a ground of discrimination be included in human rights legislation 
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across Canada and the second resolution affirms CASHRA’s commitment to 
giving full attention to economic and social rights within existing commission 


mandates. 


Staff representing each of the CASHRA member agencies meet regularly 
by teleconference to share information and plan new public education and 
policy projects. With the assistance of the Human Rights Program, Canadian 
Heritage, the public education group is planning a three-day meeting to further 


plan educational activities which can be undertaken in partnership. 


International Delegations and Visitors 


The Commission’s involvement in international human rights continued to 
play a part in its work last year. It hosted representatives from human rights 
commissions and related agencies and groups from the following countries: 
Ethiopia, New Zealand, Ghana, South Africa, Vietnam and Japan. 
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During the 2001-2002 fiscal year, the Legal Services Branch received the follow- 
ing: 6 Board of Inquiry decisions, 30 Board of Inquiry Settlements, 6 judicial 


review decisions, 10 appeal decisions and one Supreme Court of Canada decision. 


At the end of the 2001-2002 fiscal year, the ongoing litigation in the Legal 
Services Branch comprised of: 87 Board of Inquiry files, 14 judicial reviews, 


8 appeals and one case at the Supreme Court of Canada. 


The following are highlights of some of the significant decisions and cases 


over the past year. 


APPEALS 


Ford Motor Co. of Canada v. Ontario (Human Rights 
Commission), Ontario Court of Appeal Decision: 
December 14, 2001 


The complainant, Mike Naraine, worked for nine years for Ford as an electri- 
cian. During that period of time he experienced continuous racial harassment. 
Mr. Naraine grew increasingly frustrated and compiled a disciplinary record 


including counts of insubordination. He was discharged from his job in 1985. 


Result at Board of Inquiry: The Board held that Mr. Naraine’s dismissal was 
improper because Ford had failed to consider the effect the poisoned environ- 
ment was having on the complainant. Ford appealed the Board decision to the 
Divisional Court. 


Result at Divisional Court: In a unanimous decision the Divisional Court 
dismissed the appeal. On the issue of delay, the Court noted that the Board was 
in an “excellent position” to determine whether there would be prejudice to 
Ford. The Court agreed with the Board’s determination that it was appropriate 
to re-visit the issues addressed by the labour arbitrator in order to make a deter- 
mination on the human rights issues. The Court held that the Board was 
entitled to exclude as irrelevant evidence of events subsequent to Mr. Naraine’s 
termination from Ford. The Court upheld the Board’s decision that Ford would 
be held liable for the racial harassment on the basis that it failed to do anything 
to address the racial slurs and graffiti at its Windsor operations. Ford sought 
leave to appeal the Divisional Court’s decision. Leave was granted on the sole 
issue of whether the Board erred in ordering Mr. Naraine’s reinstatement given 


the prior arbitral decision upholding his discharge. 
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Result at the Court of Appeal: The Court found that the Board had jurisdiction 
to hear and decide Mr. Naraine’s human rights complaint and was not bound 
by the prior decision of the arbitrator upholding the discharge. Though the 
Court recognized that arbitrators are permitted to interpret and apply “human 
rights and other employment-related statutes” since the 1992 amendment, this 
did not make the arbitrator’s jurisdiction exclusive or limit the Commission's 
jurisdiction in any way. In the case of Mr. Naraine, his complaints pre-dated 
both the 1992 amendments to the Labour Relations Act authorizing arbitrators 
to apply the Code, and the amendments to the Code authorizing the Commission 
to defer to another tribunal in its discretion. The current scheme of concurrent 
jurisdiction was not available to the arbitrator hearing Mr. Naraine’s grievance. 
Thus, Mr. Naraine had no choice but to bring his complaint of Code violations 


to the Commission. 


The Court also found that imposing reinstatement could not be upheld in 
the circumstances of the case. The Court set aside the decision of the Divisional 
Court with respect to the remedy of reinstatement, and set aside the Board of 
Inquiry’s order reinstating Mr. Naraine. In all other respects, the Board of 


Inquiry’s order was sustained. 


Current Status: The Commission and the Complainant are seeking leave to 


appeal to the Supreme Court of Canada on the denial of reinstatement. 


OHRC v. Mr. A and Mr. B, Mr. C and D Ltd. 
Ontario Court of Appeal Decision: November 14, 2000 


Complainant A was an employee of D Ltd. B was vice-president and manager 
of D Ltd. He was A’s direct supervisor, and also A’s wife’s brother (i.e. A’s brother- 
in-law). D Ltd. was owned by C, who was also a brother of A’s wife. 


A worked for D Ltd. for 26 years without incident. Just prior to the 
termination of his employment, his daughter told him and his wife that she had 
recently uncoyered a memory in therapy that B had sexually abused her when 
she was a child. A’s wife and daughter went to confront B (A’s wife’s brother) at 
his home. While A had driven his wife and daughter to B’s house on that 
evening, he was not involved in the confrontation. On Monday, A went to work 


as usual, where B terminated A’s employment. 


Result at Board of Inquiry: The Board of Inquiry found as a fact that A was 
able to keep his personal and employment situations separate from each other. 


The Board then concluded that, in the absence of any other explanation, A was 
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fired because of the actions of his wife and the accusations of his daughter, and 


that the facts amounted to discrimination based on marital or family status. 


Result at Divisional Court: The Divisional Court upheld these factual findings 
but said that, even though the parties were related through marriage, this case 


does not amount to discrimination on the basis of family or marital status. 


Result on Appeal: The Court of Appeal allowed the Commission’s appeal, 
agreeing that the grounds “family status” and “marital status” must include the 


particular identity of one’s parent, child or spouse. 


Current status: The case has been appealed at the Supreme Court of Canada. 
Both sides have made their arguments and the parties are now awaiting the 


Court's decision. 


DIVISIONAL COURT 


Brillinger and the Canadian Lesbian and Gay Archives 
v. Imaging Excellence Inc. et al. 

Board of Inquiry Decisions: Sept. 29, 1999 and 
February 24, 2000 


The complainant, Ray Brillinger, sought printing services - envelopes, letter- 
head and business cards - from the respondent Imaging Excellence Inc. for the 
Canadian Lesbian and Gay Archives (the “Archives”). The president of Imaging 
Excellence, Scott Brockie, denied this service on the basis of his religious beliefs. 
Scott Brockie believes that homosexuality is contrary to the teachings of the 
Christian Bible. Brockie argued that his right to freedom of religion under 
section 2(a) of the Canadian Charter of Rights and Freedoms (the “Charter”) acts 


as a defence to the denial of services. 


The hearing proceeded in two stages: the first stage dealt with an infringe- 
ment of the Code and the second stage addressed the section 2(a) Charter 


defence. 


Result at Board of Inquiry (First Stage): The Board held that the Archives is 
protected under the Code. It held that organizations like the Archives are “so 
imbued with the identity or character of their membership, or so clearly repre- 
sentative of a group that is identified by a prohibited ground under the Code, 
that they cannot be separated from their membership and the organization itself 


takes on the protected characteristic”. 
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The Board held further that both Ray Brillinger and the Archives were 
denied printing services contrary to section 1 of the Code. It held that Ray 
Brillinger was discriminated against indirectly as a member of the Archives and its 
then president, and because of his association with the Archives. The Board held 


that the Archives was discriminated against directly and by way of association. 


Result at Board of Inquiry (Second Stage): The Board ordered the respon- 
dents to provide printing services to gays and lesbians and to organizations in 
existence for their benefit. It accepted the Commission’s and the Complainant's 
concession that such an order contravenes Brockie’s religious rights under s. 2(a) 
of the Charter, but held the infringement is reasonably justified under section 1 


of the Charter. 


The Board ordered Brockie and Imaging Excellence to pay general damages 
in the total amount of $5,000 to Ray Brillinger and the Archives. It held that an 
order of this magnitude is necessary to indicate the seriousness of the breach 


that occurred. 


Current status: The decision was appealed by the Respondents to the Divisional 
Court. The Divisional Court made a preliminary decision that the Board 
exceeded its jurisdiction by adding the Canadian Lesbian and Gay Archives as a 
Complainant. However, the Divisional Court ruled that the deletion of the 
Archives did not dispose of the appeal. Both sides have made their arguments 


and the parties are now awaiting the Court’s decision. 


Service Employees International Union, 
Local 528 v. Ontario Jockey Club 
Divisional Court Decision: November 8, 2001 


The Ontario Jockey Club and the Service Employees International Union 
applied for judicial review of conflicting decisions of two arbitrators. The case 
concerned two employees who suffered the gradual onset of work-related 
injuries. Their Collective Agreement did not cover such injuries. The employees 
and the union argued that this constituted discrimination on the prohibited 
ground of handicap (now disability) under the Ontario Code. 


The first arbitrator had found that an insurance plan that provides bene- 
fits only to employees with “identifiable incident” injuries does not violate the 
Code. The second arbitrator held that employees who were injured gradually 
experience the same debilitating conditions as employees injured by identifiable 


incidents, and thus possess the same income replacement needs. The arbitrator 
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ruled that the insurance plan was discriminatory on the basis of the grievor’s 
handicap (now disability) contrary to subsection 5(1) of the Ontario Code. 


Result at Divisional Court: The Commission intervened on behalf of the 
Union. The Court delivered a unanimous decision to allow the Union's appli- 
cation to quash the unfavourable decision and to dismiss the Jockey Club’s 
application. The findings of the second arbitrator were upheld. 


Current Status: The decision of the Divisional Court was not appealed. 


BOARD OF INQUIRY 


Turnbull, Chapman, Fragale, Wong-Ward, 
Macaulay v. Famous Players Inc., 
Board of Inquiry Decision: September 10, 2001 


The five complainants use wheelchairs and alleged that Famous Players violated 
the Code by failing to provide wheelchair-accessible theatres, by having a policy 
of non-admittance for patrons in wheelchairs at its inaccessible theatres, and by 
having a “sign-in” policy for attendants who receive free passes when accom- 


panying persons using wheelchairs. 


Result at Board of Inquiry: The Board found that Famous Player’s failure to 
provide accessible facilities constituted a prima facie violation of section 1 of 
the Code. The Board found that the defence of undue hardship in making the 
theatres accessible was not established and thus, failed. In terms of the non- 
admittance policy, the defence of undue hardship based on health and safety 
was also dismissed. Conversely, the “sign-in” policy for companions was not 
found to violate the Code because users of free passes are entitled to refuse to 
give their name and telephone number and still get the pass. The Board also 
found that other holders of free passes were asked to “sign-in”, thus companions 


of persons in wheelchairs were not singled out by this policy. 


As part of the remedy, the Board ordered that Famous Players make the 
impugned theatres wheelchair-accessible on a phased-in basis. The Board 
ordered that any film being shown exclusively at an inaccessible theatre must be 
shown at an accessible theatre at the request of a patron who uses a wheelchair. 
The Board also ordered that Famous Players review its training program for 
employees regarding the accommodation of persons with disabilities. The award 


included damages for the loss arising from the infringement of each of the 
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Complainants’ rights ranging from $8,000 to $10,000 and $2,000 as damages 
for mental anguish for one of the Complainants as a result of the Respondent's 


reckless conduct. 


Current Status: Certain matters concerning remedy remain before the Board. 


Fuller v. Daoud and Desquilbet 
Board of Inquiry Decision, August 17, 2001 


The Complainant, a Black man, became a tenant of the Respondents, renting 


out a basement apartment from them in March of 1999. 


Shortly after moving in, the Complainant was subjected to unauthorized 
entries into his apartment, racial harassment and his ceiling (the Respondent's 
floor) being stomped upon. The Complainant was eventually evicted from the 


apartment based on false accusations. 


Result at Board of Inquiry: The Board of Inquiry found that the Complainant 
had been harassed and discriminated against because of his race. In calculating 
the award, the Board adopted a global approach to the assessment of quantum 
of damages. The Board found that a plain reading of subsection 41(1)(b) of the 
Ontario Code does not impose an upper limit on the monetary compensation 
the Board may order for loss arising from the infringement of the right to be 
free from discrimination and harassment. The only limit as imposed by the 
section is the amount awarded for mental aguish. This sum must not exceed 
$10,000 and is granted only if the Board finds that the Respondent has 
infringed the right in a wilful or reckless manner. The award included damages 
for the loss arising from the infringement of subsections 2(1) and (2) of the 


Code in the amount of $15,000 and damages for mental anguish in the amount 
of $10,000. 


Current status: The decision of the Board of Inquiry was not appealed and the 


Commission is taking steps to ensure compliance with the Board order. 
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INQUIRY AND INTAKE SERVICES 


The Inquiry and Intake Office is the first point of contact for members of the 
public calling for information on filing a human rights complaint. Through the 
Inquiry and Intake Office, callers receive basic information on the complaint 
process, how to file a complaint and other information about the human rights 


process. 


During the fiscal year 2001-2002, the Commission’s call centre received a 
total of 170,145 telephone calls, of which 64,154 opted to speak to an Inquiry 
Service Representative. Of the 64,154 calls, the inquiry staff spoke to 48,732 
callers. On average, calls were responded to within 2.3 minutes (during the first 
11 months of the fiscal year 2001-2002'). Staff sent out 4,618 intake question- 


naires, and received 2,978 completed intake packages in return. 


In the fiscal year 2001-2002, 2,438 formal complaints were filed which rep- 
resents an increase of 663 complaints (or 37%) from 2000/2001. 


MEDIATION SERVICES 


Mediation is a formal and voluntary opportunity for parties involved in a 
complaint to meet and resolve their issues early in the complaint process. The 
settlement rate at mediation for this fiscal year is 73.6% compared with a 73.2% 
settlement rate in 2000/2001. In this fiscal year, 1,328 cases were closed in the 


Mediation Office. This is an increase of 7% over last year. 


1. The Commission experienced a service disruption when the Ontario Public Service Employees Union went on 
strike on March 13, 2002. Normal Inquiry and Intake Services were not provided during this period and this 
statistic is based on the 11 month period from April 1, 2001 to February 28, 2002. 
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The average age of a complaint from opening until a decision was made was 
reduced from 15.4 months last year to 12.2 months this fiscal year. The median 
age of a complaint from opening until a decision was made increased slightly 


from 7 months last year to 8 months this year. 


The increase in the number of complaints filed, and the number of com- 
plaints referred to investigation has not, however, significantly affected the age 
of the Commission’s caseload. The average age of the Commission’s caseload on 
March 31, 2002 was 11 months, a minor increase from the average age of 10.4 
months in 2000/2001 given the 37 % increase in the number of complaints 
filed. The median age of the caseload was 8 months compared with 7 months in 
2000/2001. 


These figures indicate that the Commission is still maintaining a current 
caseload (one that is 12 months or less), despite a 37% increase in the number 


of complaints filed with the Commission in fiscal year 2001-2002. 


Given the increase in the number of complaints filed, the Commission 
did not close more cases than were opened for the first time in five years. 
Nevertheless, the Commission resolved 1,932 cases — close to the same number 
as last year (1,941). More cases would have been closed this year but for the 
Ontario Public Service Employees Union strike, which occurred on March 13, 
2002, two weeks before the end of the fiscal year — March is, historically, the 


month in which the Commission closes the largest number of files. 


The Commission opened 2,438 cases and closed 1,932 cases in fiscal year 
2001-2002. The active caseload, as at March 31, 2002 was 2,300 cases. 


The Commission referred 60 human rights complaints to the Board of 
Inquiry (Human Rights). 


Increase in Complaints Filed 


Under Ontario’s Human Rights Code, the Commission is required to receive all 
complaints that fall within its jurisdiction. In the fiscal year 2001-2002, 2,438 
new complaints were filed at the Commission representing a general rise in 
complaints across most grounds of discrimination. This amounts to an increase 
of 663 cases (or 37%) over the total of 1,775 complaints filed in the previous 
fiscal year 2000-2001. Until this fiscal year, new complaints filed remained 


Ontario Human Rights Commission 


MEDIATION AND INVESTIGATION BRANCH 


below 2,000 cases per year and averaged at 1,754 cases for the previous five 
fiscal years. 


Because cases can cite more than one ground, a breakdown of total 
grounds cited across all new cases will provide a better understanding of the 
increase in complaints filed in 2001-2002. The chart below shows that of the 
total grounds cited across all complaints filed, the ground of disability increased 
disproportionately to other grounds from 19.6% of a total of 3,728 grounds 
cited in 2000-2001 to 26.2% of a total of 4,509 grounds cited in 2001-2002. 
Looking only at the difference in total grounds cited between these last two 
fiscal years, by far, the ground of disability accounted for the largest proportion 


of the increase in grounds cited at 57.7%. 


This same upward trend is also reflected in the number of new complaints 
filed citing the ground of disability rising from 41.2% in 2000-2001 to 48.5% 
in 2001-2002. 


And, this trend does not appear to be unique to Ontario. An informal poll 
of other human rights commissions in Canada conducted by the Commission 
in January 2002 revealed that five of the six commissions who had comparable 


data reported an increase in new cases citing disability. 


There has also been a disproportional increase in new complaints filed at 
the Commission citing the ground of sexual orientation with the number of 


cases doubling from 50 in 2000-2001 to 100 in 2001-2002. 


Although no decisive conclusions can be drawn as to the cause of the over- 
all increase in new complaints filed, or the greater and disproportional increase 
in complaints citing the grounds disability or sexual orientation, there are a 
number of factors that may have played a role. Significant events during the 
fiscal year 2001-2002, such as the Commission’s implementation of its new 
Policy and Guidelines on Disability and the Duty to Accommodate, its consultations 
on transit accessibility and age discrimination, as well as the Ontario Govern- 
ment’s enactment of the Ontarians with Disabilities Act, all have had an effect in 
promoting awareness of human rights issues facing persons with disabilities and 


might account for some of the increase in complaints filed. 


Other factors include information dissemination and the Commission’s 
involvement in public education events such as the Human Resources 


Professionals Association of Ontario's annual and regional conferences. 


As well, high profile cases litigated before the Human Rights Board of 


Inquiry or on appeal to the courts, such as Turnbull et al v. Famous Players Inc. 
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and Brillinger and the Canadian Lesbian and Gay Archives v. Imaging Excellence 
Inc. et al, have drawn extensive media and general public attention to important 
issues such as the duty to accommodate persons with disabilities and the rights 


of individuals to services free of discrimination because of sexual orientation. 


The increase in disability-related complaints may also relate to a broader 
understanding of what constitutes disability. Recent decisions of the Supreme 
Court of Canada’ have confirmed that “social handicapping”, 1.e., society's 
response to a real or perceived disability, should be the focus of the discrimination 
analysis. Disability must be interpreted to include its subjective component, 
since discrimination may be based as much on perceptions, myths and stereo- 
types, as on the existence of actual functional limitations. This approach takes 
into account evolving biomedical, social and technological developments and 
includes a dimension that emphasizes human dignity, respect and the right to 
equality. This broad and liberal interpretation is consistent with the Code, 
which includes past, present and perceived conditions, and is reflected in the 
Commission's Policy and Guidelines on Disability and the Duty to Accommodate. 


Public perception and confidence in the Commission's ability and effec- 
tiveness in undertaking its mandated functions are also factors that impact on 
the public’s use of the Commission's intake, mediation and investigation services. 
In addition to these compliance functions, the Commission views the promotion 
function of its dual mandate, carried out through its inquiry service, research, 
consultation, policy development, communication and public education activities, 


to be equally important to the advancement of human rights. 


Finally, other institutions have responsibility and play important roles in 
the protection and promotion of human rights including government, large 
public service sectors such as health and education, the judiciary, the media, and 
other civil society and community organizations as well as individuals themselves. 
Their activity and any particular human rights matters that are at the forefront 


of public debate will also have bearing on the activity of the Commission. 


2. Quebec (Commission des droits de la personne et des droits de la jeunesse) v. Montréal (City); Quebec 
(Commission des droits de la personne et des droits de la jeunesse) v. Boisbriand (City), 2000 SCC 27 (3 May 
2000), online: Supreme Court of Canada http://www.lexum.umontreal.ca/csc-scc/en/index.huml. Granovsky v. 
Canada (Minister of Employment and Immigration), 2000 SCC 28 (18 May 2000), online: Supreme Court of 
Canada http://www.lexum.umontreal.ca/csc-scc/en/index.html. 
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CORPORATE INITIATIVES 


On October 31, 2001, Andrea Broadley was appointed Executive Director of 


the Commission. 


The Office of the Executive Director is responsible for directing the business 
operations of the Commission and acts as the administrative link with the 
Government through the Ministry of Citizenship’s Deputy Minister’s Office. 
One of its key functions is to set the strategic direction of the Commission 
through the development of long-term goals, annual business plans, approval of 


budgets and staff objectives. 


The strategic planning exercise conducted in the fall of 2000 resulted in the 
implementation of various initiatives to enhance the services that the Commission 
provides. In this regard, the Commission implemented the Enhanced Integration 
Protocol whose primary purpose is to improve the investigative process by making 
effective use of the skill sets of all areas of the Commission. The Protocol calls 
for increased professional support from the legal and policy branches for investi- 
gations throughout the course of a complaint with the objective of continuing 


to improve the quality and timeliness in case management. 
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ACCOUNTABILITY FRAMEWORK 


The Commission has presented an Accountability Framework in each of the last four 


annual reports. The framework establishes targets for the organization's performance in 


the coming year and reports on achievements against previously established targets. 


The following is a summary of achievements against targets in the 2001-2002 


fiscal year. 


SERVICE AREA 2001-2002 COMMITMENTS 


Promotion and 
Awareness of 
Human Rights 


* Conduct one new public 
awareness Campaign. 


* Implement Phase II of the 
Aboriginal initiative. 


¢ Enhance accessibility of publi- 
cations through a new series of 
‘one-pager’ information sheets 
on all major areas of the Code. 


¢ Achieve a satisfaction rate of 
80% among participants for all 
public education activities. 


* Other significant achieve- 
ments. 
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2001-2002 ACHIEVEMENTS 
(As of March 31, 2002 unless otherwise indicated) 


Initiated planning of campaign on 
ageism and age discrimination. 


Established partnerships with commu- 
nity organizations for development and 
delivery of the campaign. 


Implemented Phase II in partnership 
with Grand River Employment and 
Training (GREAT), Ontario 
Federation of Indian Friendship 
Centres and the Native Canadian 


Centre of Toronto (NCCT). 


Conducted two-day training on project 
for Commission and NCCT staff. 


Implemented pilot program with 
GREAT and NCCT: Human Rights 
Liaison Officer hired to conduct public 
education and handle public inquiries. 


Received Summary Report on pilot 
program from GREAT. 


Produced six new one-page plain 
language bilingual leaflets on: human 
rights policies on hiring, sexual harass- 
ment, sexual orientation, racial harass- 
ment, pregnancy (including breast- 
feeding) and one on the Commission. 


Achieved satisfaction rate of over 80%. 


Published Human Rights Policy in 
Ontario in partnership with CCH 
Canadian Ltd. 


Updated and released revised version of 
Teaching Human Rights in Ontario. 


SERVICE AREA 


Policy 


2001-2002 COMMITMENTS 


* Release Consultation Report 
on Age Discrimination. 


* Develop workplace guides on 
disability issues in plain lan- 
guage for both employers and 
employees and a separate 
plain-language guide to 
inform people of their rights 
and responsibilities. 


¢ Initiate consultations on dis- 


ability in the education sector. 


* Develop Consultation Report 
on transit accessibility. 


* Other significant policy 
achievements. 


¢ Ensure international obliga- 
tions are integrated into all 
new policy work. 
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2001-2002 ACHIEVEMENTS 
(As of March 31, 2002 unless otherwise indicated) 


Released Consultation Report, Time for 
Action: Advancing Human Rights for Older 
Ontarians, on June 26, 2001. 


Policy on age discrimination against older 
persons approved by Commission on 
March 26, 2002, for release in the next 
fiscal year. 


Prepared draft guides and held two focus 
groups for input: one with employee 
representatives and one with employer 
representatives. 


Feedback received to be used to further 
develop the documents. 


Developed Strategy and Consultation 
Paper in preparation for launch of con- 
sultations in next fiscal year. 


Consultation Report approved by 
Commission in March for release early in 


the 2002-2003 fiscal year. 


Released the Human Rights Issues in 
Insurance: Consultation Report in October 
2001. 


Updated Policy on Discrimination Because 
of Pregnancy and Breastfeeding. 


Provided ongoing advice to the provincial 
8 

government and private sector organiza- 

tions on a number of issues. 


Integrated international obligations in 
Commission’s work on age discrimination, 
intersectionality, disability, transit accessi- 
bility, social and economic rights, and 
pregnancy and breastfeeding. 


Provided input on Canada’s reports under 
international instruments. 


Undertook or participated in initiatives to 
explore how commissions can help Canada 
meet its international obligations, e.g. 
posting of Research Paper and Policy 
Dialogue proceedings on Web site, presen- 
tation to Standing Senate Committee on 
Human Rights, drafting and adoption of 
CASHRA resolutions on economic and 
social rights. 
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SERVICE AREA =. 2001-2002 COMMITMENTS 


Inquiry * Average response time on calls 

and Intake handled by inquiry service 

Services representatives will be within 
2.5 minutes. 


¢ Draft complaints within 


15-20 days. 
Mediation and * Achieve at least a 65% settle- 
Investigation ment rate in cases in which 
Services mediation has been attempted. 


* Once parties have agreed to 
mediation, the mediation will 
be completed within 3 to 
6 months. 


¢ The average time required to 
resolve a complaint, from filing 
to closing, will be reduced from 
15.4 months to less than 


14 months. 
Corporate * Begin implementation of 
Initiatives corporate strategic plan 
2001-2003. 
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2001-2002 ACHIEVEMENTS 
(As of March 31, 2002 unless otherwise indicated) 


Average response time was 2.3 
minutes (during the 11-month period 
prior to the Ontario Public Service 
Employees Union strike). 


Average time to draft a complaint was 
14 days. This achievement was met at 
a level below the objective. 


Settlement rate of 73.6% in cases in 
which mediation was attempted. This 
is comparable to last year’s rate of 
73.2%. 


The average age of 1,328 cases closed 
by mediation was 4.1 months. 


The average age of a complaint from 
opening until a decision was made 
was reduced from 15.4 months last 
year to 12.2 months this fiscal year. 


Implemented Enhanced Integration 
Protocol and improved the investi- 
gative process by utilizing legal and 
policy staff input throughout the 
process. 


ACCOUNTABILITY FRAMEWORK 


The following are the Commission's public commitments for the 2002-2003 fiscal year. 


SERVICE AREA 
Promotion and 


Awareness of 
Human Rights 


Policy 


Inquiry and 
Intake Services 


2002-2003 COMMITMENTS 


* In partnership, implement ageism and age discrimination public aware- 
ness campaign and related public education activities. 


¢ Implement Phase III of Aboriginal Human Rights Initiative. 


* Achieve a satisfaction rate of 80+% among participants for all evaluated 
gP p 
public education. 


* Teaching Human Rights in Ontario: Make additional resources available 
to teachers on the Commission’s Web site. 


* Release the Policy on age discrimination against older persons. 


* Release Discussion Paper, An Intersectional Approach to Discrimination: 
Addressing Multiple Grounds in Human Rights Claims, and solicit feed- 
back from stakeholders. 


* Conduct consultations on disability in the education sector with a view 
to developing a consultation report and specific guidelines. 


* Release the Consultation Report on transit accessibility. 
* Publish plain-language workplace guides on disability issues. 


¢ Undertake further work to promote accessibility among service 
providers in Ontario. 


* Initiate project on race, ethnicity and origin. 


* Develop tools to help employers implement human rights policies and 
procedures in workplaces. 


¢ Ensure international obligations are integrated into all new policy work. 


* Monitor relevant United Nations Conventions and Human Rights 
Decisions. 


* Average response time on calls handled by Inquiry Service 
Representative will be within 2.3 minutes. 


¢ Draft complaints within 14 - 18 days. 


Mediation and 
Investigation 


* Achieve at least a 65% settlement rate in cases in which mediation has 
been attempted. 


* Once parties have agreed to mediation, the mediation will be completed 


* The average time required to resolve a complaint, from filing to closing, 


* Continue to implement the corporate strategic plan 2001-2003. 


Services 

within 3 - 6 months. 

will be less than 14 months. 
Corporate 
Initiatives 
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List OF COMMISSIONERS 


KEITH C. NORTON, Q.C., B.A., LL.B. 
Chief Commissioner 


Keith Norton was appointed Chief Commissioner of the Commission on 
July 18, 1996. He is an educator and a lawyer by training, having studied law 
at Queen’s University in Kingston, as well as having received a diploma in 


education from the Ontario College of Education. He practiced criminal 


and family law in Kingston, Ontario, and taught at the secondary and 
post-secondary levels. 

Mr. Norton is a former Minister of Community and Social Services and served as 
Parliamentary Assistant to the Treasurer of Ontario and Minister of Economics and 
Intergovernmental Affairs. He has also served as Minister of Health, Minister of Education and 
Minister of Colleges and Universities. 

As Minister of the Environment between 1981 and 1983, Mr. Norton became the first 
Canadian cabinet minister to testify before a Committee of the United States Senate. Throughout 
his career, Mr. Norton has championed issues related to persons with disabilities, senior citizens 
and the disadvantaged. He has also been involved in a number of business ventures. 


Mr. Norton is a former President of the Canadian Human Rights Tribunal. 


CHERYL BLONDELL 


Cheryl Blondell was appointed to the Commission in February 1997. She is 
an Assistant Crown Attorney in the Ministry of the Attorney General. She 

formerly served as Criminal Duty Counsel with the Ontario Legal Aid Plan, 
where she advised and represented accused persons. Ms. Blondell worked for 
the Commission in the summer of 1989 as part of the team that created the 


Systemic Investigations Unit. 


PETER LI 
Peter Li is the General Manager of Sing Tao Daily News, Eastern Edition. 


Mr. Li was appointed to the Commission in September 1997. He is a member 
of the Chinese Canadian Development Committee of the Hospital for Sick 
Children Foundation and sits on the Asian Business Committee of Metro 


Toronto and York Region’s Junior Achievement. Mr. Li was a member of 


Canada Trust’s Asian Advisory Council. He has also served as a Director of 
the Chinese Information and Community Services and was a past Vice-President of the Chinese 
Canadian Advertising, Media and Marketing Association. Mr. Li is a former General Manager of 


Hotel Victoria and Project Administrator of the Chinatown Centre. 
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The Revd Fr. WILLIAM G. CLIFF 


Fr. Cliff was appointed to the Commission in February 1997. He is the 
Rector of the Collegiate Chapel St. John the Evangelist at Huron University 
College and Anglican Chaplain to the University of Western Ontario in the 
Diocese of Huron. He is a former member of the University of Western 


Ontario Senate, a former Padre with the Royal Canadian Legion and Police 


Chaplain holding the rank of Honourary Inspector, and a Fellow of the 
National College of Music (U.K.) An active singer and performer, Fr. Cliff, with three other 
colleagues have sung in numerous concerts and released 3 recordings to raise money for the relief 
of hunger. To that end, he has been made an honourary life member of the Primate’s World 
Relief and Development Fund; the international development fund of the Anglican Church of 
Canada, for services to the fund. Trained at the University of Western Ontario Faculty of Music, 
King’s College and Huron University College, Fr. Cliff has served parishes in London, Simcoe, 
Hanover, Durham, Strathroy, and Adelaide, Ontario. 


RICHARD MILES 
Before his appointment to the Commission in July 1992, Richard Miles held 


senior administrative positions with the Ministry of Community and Social 
Services, the Federal Secretariat for Disabled Persons Office, and the Hand- 
icapped Action Group Incorporated in Thunder Bay. Mr. Miles was appointed 
by the Minister of Citizenship, Culture & Recreation to the task force, which 


conducted a procedural review of the Ontario Human Rights Commission. 


MARNIE PAIKIN, CM 


Marnie Paikin was appointed to the Commission in September 1996. She is a 
past President of the Canadian Council of Christians and Jews, and a recipi- 
ent of the Province of Ontario’s “Outstanding Woman Award” and of the 
Human Relations Award of the Canadian Council of Christians and Jews. She 


has been inducted into the Hamilton Gallery of Distinction and has been 


appointed a Member of the Order of Canada. Ms. Paikin is currently a 
Director of Atomic Energy of Canada Ltd. and of Westcoast Energy Inc. 
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NALIN KANUCK 


Nalin Kanuck was appointed to the Commission in September 1997. He is a 
Management and Financial Consultant. He is also an advisor on Race 
Relations to the York Region Board of Education. Mr. Kanuck is a former 
Justice of the Peace in Sri Lanka, a position that required him, among other 


judicial functions, to investigate human rights violations. He was also 


Chairman and Managing Director of the Regional Development Board in the 
Ministry of Regional Development in Sri Lanka. He also functioned as a Director of the 
National Youth Service Council in Sri Lanka’s Prime Minister's Office. Mr. Kanuck has a 
Bachelor of Applied Arts in Public Administration from Ryerson University, Toronto, a Bachelor 
of Arts Degree from the University of Ceylon and an Executive Diploma in Public Administration 
from the University of Colombo, Sri Lanka. The City University of California also awarded him 
an Honourary Doctorate Degree in Public Administration. He is a graduate of the Canadian 
Institute of Certified Administrative Managers and a Fellow of the British Institute of 


Management, England. 


MICHEL LALONDE 
Michel Lalonde is Reeve of the East Hawkesbury municipal council, having 


served over the last 20 years as Councillor and as Deputy Reeve. He was 
appointed to the Commission in December 1997. In 1993, Mr. Lalonde 
served as Warden of the Council for the United Counties of Prescott and 


Russell. He was subsequently elected to the Council’s executive, planning and 


public works committees. He received the Award of Merit for the County of 
Prescott for the year 1985 and also served as President of the Prescott Mutual Insurance Board 
and of the Hawkesbury and District General Hospital Board. A farmer by occupation, Mr. 
Lalonde is an active participant in the local farming community. He served from 1989 to 1996 
on the board of directors of the Glengarry, Prescott and Russell Local Agricultural Employment 
Board and as President of the Prescott Peer Review Committee for Environmental Farm Plan 
from 1993 to 1997. 


CLAUDETTE ROBINSON 


Claudette Robinson was appointed to the Commission in March 1998. She 
studied at the University of Ottawa and McMaster University. Ms. Robinson 
is the French Coordinator at Sheridan College and a language consultant for 
corporate clients. She has co-authored a series of French readers for elemen- 


tary and secondary schools. She was the author and co-author of three nation- 


al French television series for TVO educational programs one of which she 
hosted. She has been consultant for the Halton Board of Education, has taught at the University 
of Ottawa summer school and has been Principal of the Teaching French as a Second Language 


course for the Ministry of Education. 
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ABDUL HAI PATEL 
Abdul Hai Patel was appointed to the Commission in April 1999. Mr. Patel 


received his primary education in India, secondary education in Barbados and 
post-secondary education at York University. 
Mr. Patel is a recipient of the Canada 125 commemorative medal from 


the Governor General for Community Service. He is a recipient of the 


Volunteer Service Award from the Ministry of Citizenship, Culture and 
Recreation, a member of the South & West Asian consultative committee of the Toronto Police, 
and a coordinator of the Islamic Coordinating Council of Imams-Canada. Mr. Patel is also the 
Vice-Chair of the Association of Employees for Employment Equity with New Horizon 
Solutions Inc., a division of Ontario Power Generation Company and serves as a member of the 


Provincial Committee of Power Workers Union on Employment Equity and Diversity. 


CHRISTIANE RABIER 


Christiane Rabier was appointed to the Commission in April 1999. Ms. 
Rabier received her PhD from the University of Nice-Sophia-Antipolis; she 
received her Masters from the University of Montreal and studied public law 
at the University of Montpellier in France. She is currently Chair of the 


Department of Political Science and Vice-Dean of Social Sciences and 


Humanities at Laurentian University in Sudbury. 


Ms. Rabier is active within the francophone community in Sudbury and has worked on a 
program for francophone women to attend post secondary studies, as well as served as a consult- 
ant with TV Ontario on Continuing Education. She also served as a volunteer with Canada’s 


Special Olympics in 1998 and Operation Red Nose in 1999. 


JUDITH-ANN MANNING 
Judith Ann-Manning was appointed to the Commission in February 2000. 


Ms. Manning is an Accessible Services Planner/Barrier-Free Consultant. She 
majored in Criminology and Law at the University of Toronto. She currently 
is the Co-ordinator of the University of Toronto’s Wheelchair Access 
Committee and has held the position of Chair of the North York Advisory 


Committee For Persons With Disabilities, co-Chair of the Board of Directors 
of the Centre for Equality Rights in Accommodation, and vice-Chair of the Toronto Transit 
Commission’s Advisory Committee on Accessible Transportation. Ms. Manning also volunteers 


at the Sunnybrook Health Science Centre in the annual Run for Research. 
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MAE RADFORD 
Mae Radford was appointed to the Commission in April 1999. Ms. Radford 


received a diploma in nursing from the Toronto Western Hospital and a 
Bachelor of Arts in health administration from York University. She is cur- 
rently the manager of volunteer services, overseeing operations of a team of 


1700 volunteers who deliver friendly visiting, palliative care volunteer visiting, 


transportation, and Meals on Wheels for the VON Hamilton- Wentworth. 
Ms. Radford is a member of the Coalition of Community Health and Support Services, 

which advocates for community-based health care. She is a member of the Ontario Community 

Support Association and the Chair of District B. Ms. Radford is the vice-chair of the Citizen 


Committee for Violence Against Women for the City of Burlington. 


RICHARD THEBERGE 
Richard Théberge was appointed to the Commission in February 2002. 


He is a lawyer, policy analyst and communications consultant. He has held 
senior posts in the federal government analyzing and developing policies in 
connection with business and corporate law. He has volunteered with many 


organizations that work with the youth and disability communities. He has 


been recognized as a patron of deaf youth by the Jules Leger Centre in 
Ottawa, Ontario, as well as awarded a lifetime honourary membership in the Canadian Council 


of Independent Laboratories for his years of work on behalf of the independent testing industry. 
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ORGANIZATIONAL CHART 


Chief Commissioner 
Commissioners 


Executive Director 


F Mediation & Policy & Education 
Legal Services Branch Investigation Branch Branch 
Inquiry and Intake Investigation 


BRANCH DESCRIPTIONS 


Office of the Chief Commissioner 


The Office of the Chief Commissioner provides leadership and guides the Commission 
in carrying out its statutory functions in a way that ensures that, at both the government 
and community levels, human rights are protected in the province. The Chief 
Commissioner and Commissioners set policy direction and make decisions about 


complaints relating to the Code. 


Office of the Executive Director 


The Office of the Executive Director provides leadership and direction to senior 
management staff of the Commission in carrying out its statutory mandate; directs the 
development and implementation of corporate and operational plans; and leads the 
planning and implementation of ongoing organizational improvement initiatives within 
the Commission. The Registrar’s Office, attached to the Office of the Executive 
Director, is responsible for processing Reconsideration requests, co-ordinating all 
functions related to Commission and Panel Meetings, and Freedom of Information and 


Ombudsman issues. 
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Mediation and Investigation Branch 


The Mediation and Investigation Branch handles all the enforcement functions of the 
Ontario Human Rights Commission through a network of offices across the province. 
The public’s first contact with the Commission is through the centralized Inquiry 
and Intake Unit. This office handles all inquiries and drafts complaints from across the 
province. The Mediation Office provides mediation services as well as processing 
Section 34 requests which gives the Commission discretion not to deal with a complaint, 
if it could have been resolved elsewhere, is filed in bad faith, is out of time or is outside 
the Commission’s legal authority. The Investigation Office undertakes investigation 
and conciliation of complaints. 
The Branch also develops multi-year strategies to effectively manage the Com- 
mission’s caseload and procedures for the mediation and investigation of complaints. 
In addition, the Branch assists in carrying out the Commission’s public education 


mandate. 


Policy and Education Branch 


The Policy and Education Branch provides leadership and direction for the promotion 
and advancement of human rights and supports the enforcement of the Code. 

The Branch ensures the promotion of human rights through compliance with the 
Code and with international human rights obligations. This includes the development 
of public policy statements, formal guidelines and research on a broad range of human 
rights and social justice issues. The Branch is responsible for national and international 
liaison, issues management, media and stakeholder relations, the Web site and publica- 
tions. It also conducts public consultations and focus groups and represents the 
Commission on intergovernmental task forces and delegations. 

The Branch is responsible for the strategic planning function for public education 
and communications at a corporate level and for implementing a wide range of educa- 
tional programs and partnership initiatives, such as public awareness campaigns, presen- 
tations, workshops and conferences. The Branch also provides communications and 


policy support to the Offices of the Chief Commissioner and the Executive Director. 


Legal Services Branch 


The Legal Services Branch assists the Commission in fulfilling all aspects of its 
mandate, including compliance, public education and litigation. Its activities include 
providing legal advice to senior management, Mediation and Investigation managers 
and officers concerning investigation and conciliation of cases, providing legal opinions 
requested by the Commission, and serving as legal counsel to the Commission before 


the Board of Inquiry and the courts (on matters of judicial review and appeals). 
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List OF PUBLICATIONS 


Publications Web 
Plain Language Documents Ontario Site 


Female Genital Mutilation: Questions and Answers 
(available in English/French, Arabic/Somali, Swahili/Amharic) (8/99) 
Guide to the Human Rights Code (5/99) 
Guide to Mediation Services (5/97) 
Hiring (11/01) 
Hiring? A Human Rights Guide (9/99) 
Human Rights at Work (9/99) 
Human Rights in Ontario (available in English/French; Bengali/Urdu; 
Hindi/Punjabi; Gujarati/Tamil) (7/00) 
If You Have a Human Rights Complaint — A Complainant’s Guide (5/97) 
If You Receive a Human Rights Complaint — A Respondent’s Guide (5/97) 
Pregnancy and Breastfeeding (11/01) V 
Pregnancy — Before, During and After: Know Your Rights (5/99) V 
Protecting Religious Rights (1/00) V 
Racial Harassment (11/01) V 
\ 
/ 
6 


— <a ee ae 
Se a 


Racial Slurs and Harassment and Racial Jokes (6/96) 

Role of the Commission: What you need to know (11/01) 

Sexual Harassment(11/01) 

Sexual Harassment and Other Comments or Actions About a Person’s Sex (11/9 
Sexual Orientation (11/01) V 


Seen A a, PA 


Policies and Guidelines 


Guidelines on Special Programs (11/97) 
Policy and Guidelines on Disability and the Duty to Accommodate (11/00) 
Policy on Creed and The Accommodation of Religious Observances (10/96) 
Policy on Discrimination and Harassment Because of Gender Identity (3/00) 
Policy on Discrimination and Harassment Because of Sexual Orientation (1/00) 
Policy on Discrimination and Language (6/96) 
Policy on Discrimination Because of Pregnancy (5/99) 
Policy on Drug and Alcohol Testing (9/00) 
Policy on Employment-Related Medical Information (6/96) 
Policy on Female Genital Mutilation (FGM) (11/00) 
Policy on Height and Weight Requirements (6/96) \ 
Policy on HIV/AIDS Related Discrimination (11/96) 
Policy on Racial Slurs & Harassment & Racial Jokes (6/96) 
Policy on Requiring a Driver’s Licence as a Condition of Employment (6/96) 
Policy on Scholarships and Awards (7/97) 
Policy on Sexual Harassment & Inappropriate Gender-Related Comments 

and Conduct (9/96) 


Le oe eg a a 


PES ae in Pa 


an 
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Other Publications 


Annual Report 

Developing Procedures to Resolve Human Rights Complaints 
Within your Organization (6/96) 

Human Rights Code 

Human Rights Code Card (11” x 17”) 

Mediation Services Participant Satisfaction Report (9/99) 

Human Rights Policy in Ontario (2001) 
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Publications Web 
Ontario Site 


y 


Contact the Commission 
Contact the Commission 
Contact CCH Canadian Ltd. 
90 Sheppard Avenue East 
Suite 300 

Toronto, ON M2N 6X1 
Toll Free: 1-800-268-4522 
E-mail: cservice@cch.ca 
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List OF PUBLIC EDUCATION ACTIVITIES 


Aboriginal 


Ontario Federation of Indian Friendship 
Centres 


Business/Legal 


Akzo Nobel Coatings Ltd. 
Bancroft Institute 


Canadian Association of Pre-Retirement 
Planners 


Casino Niagara 
Centre for Labour-Management Development 
Hicks Morley (3) 


Human Resources Professionals Association 
of Ontario (HRPAO) 
- Brantford 
- Guelph and District 
- Halton 
- North Bay Chapter 
- Northwestern Ontario 
- Quinte Chapter 
- Toronto (HRPAO Annual Conference 
2002) 


Huronia Bed and Breakfast Association 
INFONEX -— conference 


Lancaster House & U of T Industrial Relations 
— conference 


Law Society of Upper Canada 
Matrix Logistics Services Limited 
Metropolitan Toronto Lawyers’ Assoc. 


Osgoode Hall Law School, Community 
and Legal Aid Services Programme 


Rapistan Systems Ltd. 
slmsoft.com Inc. 

Spherion Workforce Architects 
The Canadian Institute (2) 
TSC Stores Ltd. 
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Community 

Adult Protective Service Association of Ontario 
(APSAO) 

Ajax Baha’i Community 

Beatrice House 

Canadian Association of Community Living (3) 

Canadian Association of Retired Persons 

Canadian Hearing Society 

Chinese Lingual-Cultural Centre of Canada 

City of Kitchener Race Relations Committee 

COSTI Immigrant Services (2) 


Future Abilities and Creative Employment 
(FACE) 


Independent Living Centre London & Area 
Les Amis Francophiles du Niagara 

London Area Mediators’ Association 
Markham Race Relations Committee 
Ontario Gerontology Association 

Parkdale Intercultural Association — Job Fair 
Peel Region Islamic Circle of North America 
Pride 2001 

Toronto Theatre Alliance 


Victim-less 2001 Conference (Halton Regional 
Police Services) 


Volunteer Centre of Toronto Ready and 
ABLE Conference 


Wabano Centre for Aboriginal Health 
Warden Woods Community Centre 
Wood Green Community Centre 


YMCA — Employment Services Information 
Warehouse 
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Education 


Bear Creek Secondary School 

Canadore College — North Bay (2) 

Collége des Grands Lacs 

Dufferin-Peel Catholic District School Board 


George Brown College: Human Resources 
Programme (2) 


Georgian College - Human Resources 
Management 


La Cité collégiale 

Laurentian University (2) 

McMaster University 

Nantyr Shores Secondary School 
Niagara College 

Ontario Business Educators Association 


Queen’s University — School of Policy Studies 
— MPA Programme 


Ryerson Polytechnic University — School of 
Disability Studies 


Sheridan College 
University of Waterloo 


Wilfrid Laurier University — Special Needs 
Office 


York University Faculty of Education 


York University — Labour Studies Programme 


International 


Ethiopian Delegation _ 
Human Rights Forum 21 (Japan) 


Kylie Clode, Policy Manager, New Zealand 
Disability Strategy, Disability Issues 
Directorate, Ministry of Health 

Mr. Seth Obo — Commission on Human 
Rights and Administrative Justice, Ghana 


Mr. Ashraf Mohomad — Legal Resources 
Centre, South Africa 
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Michael Powles - New Zealand Human Rights 


Commission 


Parliamentary Centre — Asia Programme 
(8 delegates from Vietnam) 


Paul Rishworth-University of Auckland 
(New Zealand) 


Public Sector 


British Columbia Human Rights Commission 


Canadian Human Rights Commission — 
Policy Branch 


City of Hamilton — Social & Public Health 


Services 
City of Toronto — Access & Equity Unit 
Employment Resource Managers’ Network 


Employment Standards Intake Centre, 
Ministry of Labour 


Ministry of Labour 

Ministry of Natural Resources 
Mount Sinai Hospital 
Municipal WSIB Users Group 


New Brunswick / Nova Scotia Human Rights 
Commissions 


Ombudsman Ontario 

Ontario Association of Social Workers 
Ontario College of Teachers 

Ontario Multifaith Council 

Ontario Non-Profit Housing Association 
Schedule 2 Employers’ / WSIB Conference 


Standing Senate Committee on Human Rights 
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Table |: New Complaints Filed by Social Area and Grounds Cited 
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“Note: Because complaints can involve multiple grounds, the sum by grounds exceeds the total for all complaints filed, 
and the corresponding percentages of total complaints exceed 100% 


Table 2: Settlements by Ground in Cases Mediated in 2001-2002 


Age $ 57,743.49 
Ancestry $ 19,500.00 
Association $ 1,410.00 
Citizenship $ 2,400.00 = 
Creed $ 87,867.00 
Disability $ 818,369.46 


Ethnic Origin 148,206.00 
Family Status 116,292.75 23 
Marital Status 44,300.00 
Place of Origin 108,550.00 


9,320.00 
311,840.00 


Public Assistance 


: §,376.55 


Race and Colour 


Reprisal 246,637.66 $ 5,735.76 
Sex & Pregnancy 578,506.64 $ 4,820.89 
Sexual Harassment 224,117.40 43 $ 5,212.03 


$ 4,576.92 
$ 4,981.65 


59,500.00 13 
2,834,560.40 


Sexual Orientation 
Total for All Grounds*® 


PIAA! P(A H| Sl lanl nl anl ao 


*Note: Because complaints can involve as Dts o 

. o Tee) bo 
multiple grounds, the total sum of monetary S 2 2 Ss 8 
damages by ground exceeds the sum of 5 E Sareea g 
monetary damages by complaints $1,635,249.51 Sie Zine A < 
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Table 3: Complaints Closed by Disposition and Grounds 
Total Number of Complaints Closed = 1,932 


Dismissed 21} 29 4 za THER 879 sll 8} 10] 34 9} 85 dC | 484 249} 13 
Failed to 
Provide Evidence 4 2 1 12 2 3 1 3 a 5 35| 2 
Not Dealt With (Sect. 34) | 23] 21 2 |] AZ| eS meoo 2 6| 37 1} 92 2) 19 30| 6| 7 o 11 
Referred to Board ari 
ere oat atel al ab sf of lf ol al oll 
Resolved 43) 14 6} 28 6} 103 eas 103} 23 Lal te 
Settled 85 8 1] 111] 349] 128} 22] 
ne ae r mem cl 
Tes afore 
Percentage 8%| 2%] 1% 6%| 1 % 117%} 0%} 6%|19%| 6%) 1% 
_- . r_| 2 
£ 
8 
5 3 5 || 2 2 
5 3 5 >|2/2 Bas 
z o/S/s/s/2 e|5|8 Bee = 
ea) & slalel2lai/3lo| |e] 2lalels 
elelslz]_fzelé/sleioi2(si2l4 (Fiz /5 [ss 
2ISisil$leizlegizigalcle|sisi{2 Fe alzt2i3 
eo el SisiSiSIBIEIE SIS (S121 8 1S) 51515 Gas 
PIZl2l(s (5 /FGlaAleal#leElele@le2@iei/ec@lslalsa Gee 


Note: Because complaints can involve multiple grounds, the sum by grounds exceeds the total for all complaints filed 


Table 4: Complaints Closed by Disposition and Social Area 
Total Number of Complaints Closed = 1,932 


Dismissed 


3] 155] ei] 6|_ 249| 249 


Failed to Provide Evidence 3 = = 28 a 1 
Not Dealt With (Section 34) 20 112 71 
Referred to Board of Inquiry 50 3 


Resolved 


‘Settled 


Withdrawn 
Total 


Percentage 

V2) 
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2 
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Total for all Complaints 
Percentage of all Complaints 


Sum of Categories 
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Resolved Cases: Details on Settlements 


851 (44%) 
Mediated, Settled 


296 (15%) 
Resolved between parties 


223 (12%) Withdrawn 


Breakdown of Commission Decisions 


60 (3%) Referred to 
Board of Inquiry 


249 (13%) Dismissed 
35 (2%) Failure to 
provide evidence 


218 (11%) 
Not Dealt With (Sect. 34) 
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BOARD OF INQUIRY DECISIONS AND SETTLEMENTS 
Ai Met yc sh ED ADE Ta NE DIRT SAS DOSES 


Decisions 


Age 
Sinclair and Newby v. Morris A. Hunter 
Investments Ltd. et al. 


Breach of Settlement 

Seguin v. Ininew Friendship Centre et al. 
Colour 

Fuller v. Daoud and Desquilbet 

Seguin v. Ininew Friendship Centre et al. 
Sinclair and Newby v. Morris A. Hunter 


Investments Ltd. et al. 


Ethnic Origin 

Fuller v. Daoud and Desquilbet 
Handicap 

Turnbull, Chapman, Fragale, Wong-Ward, 
Macaulay v. Famous Players Inc. 

Race 

Fuller v. Daoud and Desquilbet 

Sinclair and Newby v. Morris A. Hunter 
Investments Ltd. et al. 

Reprisal 

Seguin v. Ininew Friendship Centre et al. 
Jones v. Amway of Canada et al. 


Sex 


Aass and Ross v. 811120 Ontario Limited et al. 


Sexual Solicitation 
Aass and Ross v. 811120 Ontario Limited et al. 
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Settlements 


Age 
Thomas and Killingbeck v. General Electric 
Canada Inc. et al. 


Feeney, Cossar and Gladish v. Sharisma 
Marketing Inc. et al. 


Bennett, Ilkov, McKellar, Fermanis, Roblero 
and Kellman v. Cinram 


Sadaat v. Hanley Corporation et al. 

Turan v. McMaster University Mechanical 
Engineering Dept. et al. 

Ancestry 

Thornton v. Her Majesty the Queen et al. 
Turan v. McMaster University Mechanical 
Engineering Dept. et al. 

Colour 

Sadaat v. Hanley Corporation et al. 
Neptune v. Lavigne Tire Sales Limited et al. 
Fuller v. Daoud and Desquilbet 

Thornton v. Her Majesty the Queen et al. 
Ladouceur v. Central Taxi et al. 

Ethnic Origin 

Yenie v. Ideal Parking Inc. et al. 

Petkouski v.104055 Ontario Ltd. et al. 
Fuller v. Daoud and Desquilbet 

Turan v. McMaster University Mechanical 
Engineering Dept. et al. 


Family Status 


Gilao v. York Condominium Corporation 
No. 340 


Franklin v. 629703 Ontario Limited et al. 
Wray v. City of Hamilton et al. 


Handicap 

Rodway v. Orange Properties Ltd. et al. 
Lapierre v. Kidd Creek Mines et al. 
Blake v. Grand Valley Knecktles et al. 


Jeppesen v. Corporation of the Town of Ancaster 


Fire and Emergency Services et al. 

Lesser v. IBM Canada Ltd. et al. 

Burke v. Toronto District School Board 
Darocy v. Globe Manufacturing Inc. et al. 


Mirzaie v. Rochester Aluminum Smelting 
Canada Ltd. et al. 


Brady v. City of Toronto Fire Department 


Seeberan-Edwards v. Neinstein et al. 


Harassment 


Mirzaie v. Rochester Aluminum Smelting 
Canada Ltd. et al. 


Broughton and M.C. Warren & Associates v. 
Warren 


Rowe v. Stevanovich et al. 


Place of Origin 

Sadaat v. Hanley Corporation et al. 

Yenie v. Ideal Parking Inc. et al. 

Turan v. McMaster University Mechanical 
Engineering Dept. et al. 


Race 

Sadaat v. Hanley Corporation et al. 

Yenie v. Ideal Parking Inc. et al. 

Neptune v. Lavigne Tire Sales Limited et al. 
Fuller v. Daoud and Desquilbet 

Thornton v. Her Majesty the Queen et al. 
Receipt of Public Assistance 

Franklin v. 629703 Ontario Limited et al. 
Reprisal 

Petkovuski and 104055 Ontario Ltd. et al. 
Seeberan-Edwards v. Neinstein et al. 


Wilson and Thorne v. Hi-Lo Investment et al. 
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Sex 
Wray v. City of Hamilton et al. 


Broughton and M.C. Warren & Associates v. 
Warren 


Pitcher v. Tubefit Inc.et al. 


McLaughlin et al. v. Grenville Student 
Transport Authority et al. 


Turan v. McMaster University Mechanical 
Engineering Dept. et al. 


O'Dowd v. Bell Sygma Inc. et al. 


Rowe v. Stevanovich et al. 


Sexual Harassment 
O'Dowd v. Bell Sygma Inc. et al. 


Ladouceur v. Central Taxi et al. 


Sexual Solicitation 
Rowe v. Stevanovich et al. 


Ladouceur v. Central Taxi et al. 


Divisional Court 
(Judicial Review) 


Ancestry 
Lanuza v. Toronto Hospital and OHRC. 


Association 
Sandringham Place Inc. et al. v. OHRC 


Colour 
Lanuza v. Toronto Hospital and OHRC 


Family Status 
Sandringham Place Inc. et al. v. OHRC 


Handicap 

Sandringham Place Inc. et al. v. OHRC 
Service Employees International Union et al. v. 
The Ontario Jockey Club et al. 
(OHRC as Intervenors) 


Place of Origin 
Lanuza v. Toronto Hospital and OHRC 
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Race Race 
Lanuza v. Toronto Hospital and OHRC Shiu and OHRC v. Superior-Greenstone District 
School Board et al. 


Sex 
Lanuza v. Toronto Hospital and OHRC 
Pritchard v. Sears Canada Inc. and OHRC 


OHRC and Naraine v. Ford Motor Company of 
Canada Ltd. et al. 


Sex 
Thomas v. OHRC and Midas Canada Inc. 


Sexual Harassment 

Pritchard v. Sears Canada Inc. OHRC 
Reprisal 

Pritchard v. Sears Canada Inc. and OHRC 


Leave to Appeal to CA dismissed: 


Ancestry, Colour, Race, Harassment 


Patel v. The Regional Municipality of Peel et al. 


Court of Appeal and OHRC 


Creed 


Speaker of the Legislative Assembly of Ontario 
and OHRC v. Freitag 


Supreme Court of Canada 


Leave to Appeal to SCC dismissed: 
Handicap 


OURG aca Dies ian elerrey cea Ancestry, Colour, Race, Harassment 


Patel v. The Regional Municipality of Peel et al. 
and OHRC 


Harassment 


Thomas v. OHRC and Midas Canada Inc. 


FINANCIAL STATEMENT 


2001-2002 Actual Year-End Financial Position ($’000) 


2001-2002 
2001-02 Year-End Revised Actual Year-End Variance 
Printed Budget Budget Expenditure $ % of Revised 
Estimates Adjustments Mar. 31,2002 Mar. 31, 2002 Budget 
Salaries & Wages 7,924.1 (1,003.8) 6,920.3 6,642.4 277.9 4.0 
Employee Benefits 1,349.1 71.6 1,420.7 _ 1301.6 119.1 8.4 
Other Direct Operating 
Expenses (ODOE) 2,087.9 1,444.4 3,532.3 3,416.1 116.2 3.3 
11,361.1 512.2 11,873.3 11,360.1 513.2 4.3 


Note: The OHRC 2001-02 budget, with Management Board approval, increased by $512.2 at year-end 
(to fund Labour Adjustment Costs $147.2 and base budget shortfall $365.0). 
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